REAL PROPERTY





A. Estates in Land


4 Present Possessory Estates


1. Fee Simple Absolute


2. Fee Tail


3. Defeasible Fees


4. Life Estates





3 Fundamentals:


1. What language creates the estate?


2. What are the estates distinguishing characteristics?�3. Is there a future interest to accompany it?





1. Fee Simple Absolute


	-	Created by:	At c/l you needed: To A and his heirs.


				-	Today you just need: To A.


-	Attributes:	Absolute - Absolute ownership, potentially limitless


duration.  This is the best estate to hope for.  It is freely alienable - meaning freely transferable inter vivos.  It is also freely devisable - you can leave it in your will.  Also freely descendible - it will pass by statutes of intestancy, meaning it will pass if its owner dies without a will.


	-	Future Interest Accompanying:  None.


	Ex:	To A and his heirs:  Only A has a viable interest, no one 


has a potential future interest.


	Ex:  	O to A and his heirs - A’s heirs have nothing.


		Ex:	A living person has no heirs!  When O conveys to A and 


his heirs, for property purposes A’s heirs have nothing.  The heirs are powerless and have no future interest.





2. Fee Tail


	-	Created by:  To A and the heirs of his body.


	-	Attributes:	Virtually abolished in the US today.  It had one 


goal - to keep land in the family.  It would pass automatically to its owners lineal blood descendants.  Maintained the family dynasty.  If O left to Joe and his body and Joe was not a lineal family member, he would get nothing.


	-	Future interest accompanying:	If O, the grantor, held the future 


interest, it would be called a reversion.  O would convey to A and then all of A’s family dies, the estate would go back to O.


-	or: 	Ex:  If O conveys to A and his body, and then to B, 


B has a remainder.





3. Defeasible Fees


	A. Fee Simple determinable


-	It automatically ends upon the happening of a stated event.  It could potentially endure forever.


Created by:  Must use clear durational language.  Such as:  To A 


for so long as she remains a lawyer.  To A during the Yankees as World Series Champs.  TO A until the Republicans recapture the White House.  All of these communicate that upon the stated contingency, this estate will automatically come to and end.


This is devisable, descendible, alienable - provided that the 


stated condition has not occurred.  The estate once transferred will remain subject to the condition.


Ex: TO Ringo, so long as the studio is used for recording.  


If Ringo conveys to Mick and Mick wants to convert to a bowling alley.  Mick cannot make that conversion without triggering the condition.  So Mick will not be able to use it as a bowling alley.


		Future Interest Accompanying - 	Possibility of Reverter.  O to A 


so long as A doesn’t make popcorn.  FSD/POR  O holds the possibility of reverter.


	B. Fee Simple Subject to Condition Subsequent


	-	Estate is not automatically terminated but can be cut short at the


grantor’s option, if the state condition is violated.  But, only at the grantor’s option.  


	-	Created by:  Durational language plus the grantor’s expressly


carving out the right of re-entry.  Ex:  To A but if X event occurs the grantor reserves the right to re-enter and re-take.  Suppose that Ross conveys to Rachel but if coffee is ever consumed on the premises, Ross reserves the right.  Forfeiture will only occur when Rachel serves coffee and Ross wants to take the property back.


-	The Bobbi Brown estate.  Only happens through grantor’s Prerogative.  It’s my prerogative.


-	It is devisable, alienable and descendible.  But it is still always subject to the condition.


	-	Accompanying future interest:  Ross has the future interest call 


the right of entry.  Synonymous with the power of termination.


	C. Fee Simple Subject to Executory Limitation


-	Just like fee simple determinable, only this time if the condition is violated, the estate is automatically forfeiture not in favor of O, but in favor of someone other than O.


Created by:  To A but if X event occurs, then to B.  To A, but if 


booze is ever consumed on premises, then to B.  B is then the beneficiary of A’s breach.


Ex: 	Grantor conveys a home to Mannilow but if music is performed there then to Mandy.  Mandy has a future interest called a shifting Executory interest.  Mandy is the executioner.  Mandy is the beneficiary of another’s forfeiture.


Attributes:  	It is devisable, alienable, descendible.  But is always subject to the condition attached.





In all Defeasible Fees:


Two rules of construction:


Words of mere hope, purpose, desire and expectation are inadequate to create a defeasible fee.  Defeasible fees are despised by the courts, courts will favor the estate only with magical words of duration:  so long as, unless and until, while the premises..., etc.  


Ex: 	A will have a fee simple absolute if:  To A with the desire that premises.....To A with the hope that she will....To A with the full understanding and expectation that she will....


Absolute Restraints on alienation are void.  Such as a ban or 


restriction on the power to sell or transfer.  This is against public policy.  Ex:  O conveys to A so long as she never endeavors to sell Blackacre:  Although it seems like a f/s determinable it will not work.  The restraint is void and A has a fee simple absolute.





4. Life Estate


Created:  	Must be measured by life and never by time. Ex:  To A for 90 years, To A for 150 years - will not work.  No matter how many years.  It has to be on equivocal life time terms.  TO A FOR LIFE.  Nothing else.  


-	A, the recipient of the life estate is called the life tenant.  O has a reversion. Because at the end of A’s life, this reverts back to O or O’s heirs.


-	Typical way to create is To A for life.  But the other way to create is:  The Life Estate per Autre Vie.  Life estate measured by a life other than the grantee’s.  Ex:  To A for the life of B.  A has a life estate for B’s lifetime.  -	When O conveys to A for life.  When A then sells her interest to B.  B then has a life estate per Autre vie.  Meaning when A dies, B’s life estate ends and goes back to O.


-	Characteristics:


-	Doctrine of Waste:  Applies whenever more than one person has an interest in the land.  The life tenant is entitled to all ordinary uses and profits from the land.  The life tenant must not commit WASTE.  Life Tenant must not injure the interests of the future interests holders.


	-	Three Species of Waste:


1. 	Voluntary or affirmative waste - actual overt conduct that causes a decrease in value to the premises.  Such as the willful acts of destructiveness.  Ex:  Johnny Depp is a life tenant on Blackacre.  HE has a fight with Kate Moss and starts bashing in walls.  This is the blatant type of waste not permitted.


2. 	Permissive Waste - When the land is allowed to fall into disrepair.  Synonymous with neglect.  Here the buzzword is maintenance.  The life tenant must simply maintain the premises.  His failure to do so is permissive waste.


-	Permissive Waste and the Duty to Repair.  The life tenant must simply keep the premises in reasonably good repair.  Assume that Johnny sees that the roof occasionally leaks.  He need not restore/replace the ceiling.  He just has to patch it up occasionally.  If he fails to do so and the roof falls in, he is guilty of permissive waste.


-	Permissive Waste and the obligation to pay taxes - The life tenant has to pay ordinary taxes on the land.  If he fails to do so, the life tenant is liable for permissive waste.  


3. 	Ameliorative Waste - Helpful to think about maintenance.  All the life tenant has to do is maintain the premises.  SO he cannot make any changes that INCREASE the premises value unless all the future interest holders are known AND consent.  The reason this is forbidden is the notion of sentimental value.  People wouldn’t want there homes converted to bowling alleys instead of their homes just to make a buck..


-	Is there a future interest to accompany the life estate:  It is held by O, the grantor, it is called the reversion.  When O conveys to A for life, O holds a future interest called a reversion.


-	If O to A for life, then to B - B becomes the holder of the remainder.  B has a remainder.





Concurrent Estates


1. 	Joint Tenancy - 2 or more people own Black Acre with the ROS.(right of survivorship).


-	Joint tenants own by the whole and by the part.  Joint tenants are regarded as one singular entity.  Hence, the ROS.  When one JT dies, the property automatically goes to the surviving joint tenants.  JT’s are wildly popular because you don’t need a will to see that the property goes to your spouse.


-	Joint tenants interest is transferable intervivos.  It is NOT devisable or descendible.  ROS trumps the devise.


-	Created by:  First, you need the four unities.  TTIP - Time, Title (deed or document), Identical equal Interests, Identical rights to Possess the whole.


-	In addition to the 4 unities, you need a clear expression of the ROS.  For instance - To A and B as JT’s with the ROS.


-	What about the use for the need of a strawmen?  For example, A holds Blackacre in F/s absolute.  She wishes to hold it with B as a joint tenant.  To create this, A needs to use a strawmen.  A needs to use 2 piece of paper.  She needs to convert the property to strawmen in f/s absolute.  Then the strawmen would convey back to A and B as JT’s with ROS.  This gets you the 4 unities.  A and B are now taking at the same time and with the same title.


			-	How do you terminate a JT?


				Three Ways


				1. Inter vivos Sale or conveyance


If you are a JT you can sell your interest 


without the other owners consent.  This will sever the JT.  Because the 4 unities are no longer present.  The person who buys is a tenant in common.  To the extent that you started with more than 2 JT’s, the JT remains in tact as between the other non-transferring tenants. 


-	Ex:  O conveys Blackacre to Phoebe, Ross and Monica as JT’s with ROS.  Each owns a presumptive 1/3 share with the ROS.  Suppose that Phoebe sells her interest to Chandler.  Phoebe’s sale to Chandler severs JT as to Phoebe’s interest.  Chandler holds 1/3 as tenant in common with Ross and Monica who still hold 2/3 as JT’s.


-	Furthermore:  Later, Ross dies, leaving behind his heir, Rachel.  Monica takes Ross’s share.  Rachel takes nothing.  Monica now holds 2/3 with Chandler who holds 1/3.  Monica and Chandler are Tenants in Common.


				2. Partition


					-	Parties may voluntarily agree.  


-	Any JT or T in C has the right to bring


a judicial action for partition.  This is an equitable proceeding.  The court has a couple of options.  The court may partition if it is in the best interest of all parties.  The court may either order partition in kind - physically divvying up of the property; alternatively the court may order a forced sale of the commonly held properties with the proceeds distributed appropriately.


				3. And Mortgage


-	A minority of states follow what is called the title theory of mortgages.  The execution of a mortgage by one joint tenant severs the JT as to that JT’s interest.


-	Majority view says that the mortgage will not sever the JT.


2. 	Tenancy by the Entirety - Recognized only in a minority o states.  Can only exist between husband and wife. Tenants by the Entirety share the ROS.


		-	It is a marital estate who take it with the ROS.


-	Arises presumptively to any conveyance between H and W unless the grantor stipulates otherwise.


	-	T by the E is highly protected form of co-ownership.


	-	Creditors of only one spouse can not touch the T by the E.


A unilateral conveyance by one of the spouses is a nullity.  


Assume that Marla and Donald hold Blackacre as T by the E.  When Donald transfers it to Rudy, Rudy gets nothing.  Rudy will only get Blackacre if Donald AND Marla transferred to him.


3. 	Tenancy in Common - 2 or more people own Blackacre with no ROS.


-	Each co-tenant owns an individual part with the right to possess the whole.


-	Each interest is descendible, devisable and transferable inter vivos.


		-	There are no survivorship rights between the tenants.


		-	The presumption favors the T in C.





Rights of the Tenancies


Possession


-	Greg and Marsha are co-tenants in Blackacre.  Greg has contribute 90% of the purchase price and Marsha 10%.  In order to be JT’s they would have to have equal shares.


-	Assume that Greg divides the property with white paint.  This is not permissible.  Each co-tenant is entitled to possess and enjoy the whole of the property.  Sucks for Greg.  If Greg wrongfully excludes Marsh, he has committed ouster.


Rent from a co-tenant in exclusive possession


-	One co-tenant is not liable to the others for rent unless he has ouster the others.  Suppose Marsha leaves the land for 3 months and comes back and says that she wants rent for the time she was gone.  She cannot get it, unless Greg had forcibly removed her.


Rent from 3rd parties


-	A co-tenant who leases part of the premises to another must provide his co-tenants with a fair share of the rental income.  Assume that Greg leases his portion to Alice.  Alice’s pays $400 in rent.  Marsh is entitled to 10% of the rent.


Adverse Possession Claims


-	Unless he has ousted the others, one co-tenant in exclusive possession cannot acquire title to the whole to the exclusion of the others through adverse possession.


-	Suppose Marsha leaves for 30 years, Greg will not be able to acquire her 10%.  Adverse Possession demands hostility.  The only way it would work if Greg tossed her.


5. Carrying Costs 


-	Each co-tenant is responsible for his fair share of the carrying costs.  Such as mortgage payments, taxes etc.  Marsha is responsible for 10% of those costs.


Repairs


-	The repairing co-tenant has a right to contribution for any repairs that she makes during the life of the co-tenants so long as she tells the other co-tenant of the need and makes the repairs reasonably.


	7. Improvements


-	Greg comes home and Marsha has made improvements to the home.  She will not get $ from him.  There is no affirmative right to contribution for so called improvements made during the life of the co-tenancy.  One co-tenants improvement could be another’s nightmare.  


-	At partition, the improver gets a credit equal to any increase in value brought by her efforts.


-	At partition, the improver is debited and suffers a deduction equal to any decrease in value caused by her efforts.  


-	Sometimes referred to as the Upside Downside doctrine.


		8. Waste


-	A co-tenant must not commit waste.  There is a right to bring an action for waster during the life of the co-tenancy.  Greg doesn’t have to wait until partition to wait to bring an action for waste.


		9. Partition


-	JT or co-T always has the right to bring an action in partition.





Landlord Tenant Law


4 Non-Freehold (Leasehold) Estates





1. Tenancy for Years / Term of Years


	3 Features


1.	Lease for a fixed determined period of time.  Could be 1 day, 


two months, 50 years.


	2. 	Do not need notice to terminate the Tenancy for Years.


	3. 	A term of years in excess of one year must be in writing to be 


enforceable. (Presence of Statute of Frauds)


2. Periodic Tenancy


	Continuous or Successive


	-	This lease continues for succeeding periods or intervals until 


either L or T give proper notice of termination.  It concludes only when L or T give proper notice.


-	To T from week to week - To T from year to year - Examples of periodic tenancy.


	-	This can also arise by implication:


-	Land is leased with no mention of duration.  L leases to T with no mention of duration - this is an implied month to month tenancy if T pays rent on the 1st of moth.


-	Oral term of years in violation of the SOF - typically creates implied periodic tenancy.  O and T verbally negotiate a 5 year lease of an office building.  IT is barred by the SOF.  T then pays rent on a monthly basis.  This is an implied month to month tenancy.


-	Holdover Doctrine - In a residential lease, if L decides to holdover a tenant (who has stayed past conclusion of the original lease) what arises is an implied periodic tenancy.


	Termination:


-	Proper notice must be given.  At least equal to the period/interval itself.  With a month to month periodic tenancy you need to give one moths notice.  


-	Exception:  If the lease runs year to year or more, you only have to give 6 months notice to terminate. 


		-	Parties can lengthen or shorten this provisions by contract.


3. Tenancy at Will


	-	For no fixed period or duration.


	-	Lasts as long as L or T desire.


	-	Created:  To T as long as T desires.


-	If you are told that in the lease, L has the only power to terminate, there is an implied power for T.


	-	By statute, reasonable notice to terminate must be given.


4. Tenancy at Sufferance


Created: 	When T has wrongfully held over past the original lease.  When you stay one day past the lease, you are a tenant at sufferance.  The Tenancy at Sufferance endures only until T is evicted or the L decides to give the T a new lease/term.


			-	Landlord is entitled to rent.





Landlord Tenant Relationships.


A. Tenant’s Duties


1. Tenants liabilities to 3rd parties


	-	Tenant is responsible to keep premises in good repair.  


	-	The tenant will be liable for injuries suffered by 3rd parties even 


if the landlord has expressly promised to make all repairs.


-	When L leases to T, and L promises to make repairs:  When one of T’s friends trips in the apartment and the friend sues the T, the T will lose.  The 3rd party will win.  The tenant will be indemnified by the landlord though.


2. Tenants duties to repair.


	-	Tenant must keep it in reasonably good repair.


	-	T must not commit waste. (ameliorative, voluntary or 


permissive).


-	Law of Fixtures - When a tenant removes a fixture, he has committed voluntary waste.  A fixture is a once movable chattel/item that by virtue of its attachment to realty it manifests the intention to permanently improve the realty.


-	Ex:  Heating systems, storm windows, lighting installations.


-	A tenant must not remove a fixture, no matter that she was the one who installed it in the first place.  Fixtures pass with ownership of the land.  


-	Ex:  You are a tenant and install a family heirloom chandelier.  The landlord will say that you cannot take it with you, regardless if you previously owned it and did install it.


			-	How can you tell what is a fixture or not?


				Two ways:


1.	Parties express agreement controls.  The 


agreement between landlord and tenant on the matter is binding.  


2. 	In the absence of an agreement, the tenant may remove the installed item/chattel so long as removing does not cause substantial damage to the premises.  IF removal will cause substantial harm, it is a fixture and must stay put.  This is an objective test.  It does not matter what the P was thinking at the time.


3. Tenants duties to pay rent.


-	If the tenant violates the obligation, what can the landlord due?  IT depends if the T is in or out of possession at the time of the breach.


		Ex:  When T fails to pay rent and is still in possession:


			1. Landlord can move to convict through judicial action.


-	Landlord is still entitled to rent until the tenant has vacated.  This tenant becomes a tenant in sufferance.


-	Landlord can’t change the locks, or throw the T’s stuff out of the apartment.


			2. Landlord can sue for the rent owed.


	Ex: 	When T fails to pay rent and is no longer in


 		possession:


-	When T wrongfully vacates and there is 6 months left on the lease.  T is still obliged for the rent.


			Landlord’s options:


     Surrender - This has the T saying, “Please let me 


go.”  If the L accepts the tenants vacating as surrender, the lease is amicably dissolved.  If the lease would have endured for more than another year, any acceptance has to be in writing.  (SOF pertains here).


2. 	Ignore - The landlord can ignore this abandonment and act as it never happened.  This will hold the tenant for un-paid rent as though the T was still in possession.  Majority of courts say that ignoring the abandonment is not permissible.  L must at least try to re-let the premises.


3. 	Re-Let - This will hold the tenant liable for any deficiency.  The majority of courts says that the landlord should at least try to do this.  If L can’t find someone, T will have to pay the rent.





B. Landlord’s Duties


1. 	Landlord’s Duty to deliver possession.


-	Landlord must put the tenant in actual physical possession at the start of the lease.  (Majority rule).


	-	What if the Tenant shows up and someone is living there?


		- T will have a COA.


2.	Covenant of Quiet Enjoyment.


A.	An implied promise that L makes in every residential and commercial lease.


-	The covenant says that the T has a right to quiet use and possession of the premises without interference from the landlord.


		-	There are two ways this can be breached:


1. 	Overtly - By actually and wrongfully evicted the tenant from the whole or any part of the premises.


			2. 	Impliedly


				A. Constructive Eviction 


					1.	Substantial Interference


-	Tenant’s use and enjoyment must be substantially interfered with. This doesn’t necessarily mean permanent interference.  It should be some regularly recurring problem.  Something fundamentally incompatible with T’s quiet use and enjoyment.  


-	Ex:  Every time it rains, the apartment floods. This is Substantial Interference.


				B. Notice


-	Prior to claiming Constructive Eviction, T must give L notice of the problem and L must fail to correct it within a reasonable time.


C. Goodbye/Get Out 


- 	T must vacate the premises within a reasonable time after landlord fails to remedy the problem.  T can NOT remain in possession and still claim that he has been forced out.


	B. Is the L liable for the bothersome conduct of other T’s?  No.


-	Two exceptions:


1. 	L does have a duty not to permit nuisances on the premises.


-	Ex:  L leases to a rock band.  That bothersome conduct can constitute a nuisance.


2. 	L has a duty to control common areas.  If the offensive conduct is occurring in community rooms, stairwells, it is landlords problem.


	C. Implied Warranty of Habitability


	-	Applies to only residential leases.


	-	Majority of states say that in a lease, L promises that the 


premises will be maintained in habitable condition for the duration of the lease.  There is no way to waive the warranty of habitability even if expressly stated in the lease and agreed to.


-	Bear living requirements must be met.  This is generally supplied by the housing codes, or the courts.  An essential is running water, plumbing, heating etc.


	-	Remedies for the breach of the warranty of habitability


		Four options:


		1. 	Move out


-	Tenant is entitled to move out and terminate the lease.


		2. 	Repair


		-	Repair and deduct the costs of repairs from the rent.


		3. 	Reduce


	Tenant is allowed to reduce rent to the amount equal to 


the fair rental value of the premises in view of the defects, or withhold all rent until the court adjudicates fair rent.


-	When the tenant does this, he must put the rent money into an escrow account, so that if and when the amount is deemed owed to the Landlord, it will be readily available.  This shows the T’s good faith. 


		4. 	Remain


	The tenant can remain in possession and affirmatively sue 


the landlord for damages.


	D. Retaliatory Eviction


	-	If T lawfully reports the Landlord for housing code violations, 


the L is barred from penalizing the tenant.  Landlord can’t harass, terminate, extort a rent increase, etc. from the T.  We want to encourage T’s from making Good Faith reports or violations.





Assignment v. Sub-Lease


-	Tenants can transfer interest in whole or in part unless the lease prohibits that.


-	If the exam says, T1 has transferred entire interest to T2, she has assigned.


Ex: 	T1 has 10 months left on lease and transfers all 10 months to T2, T2 becomes the assignee.


-	IF it is an assignment, L and T2 have privity of estate.  This means that L and T2 are liable to each other for all covenants in original lease that run with the land.


-	Ex:  	Virtually any promise that concerns that premises, 


such as the promise to paint quarterly, monthly rent, tenant’s obligation to insure, implicitly promise of habitability, original tenant’s promise to pay rent.


-	L and T2 are not in privity of contract unless it explicitly says that T2 expressly assumed all promises contained in the original lease.


-	Relationship between L and T1:


	-	They are no longer in privity of estate.


	-	They will ALWAYS remain in privity of contract because they 


originally exchanged the promissory words.


-	Hypo:  L leases to T1, thereafter T1 to T2, then T2 to T3.  T3 is engaging in flagrant abuse of the premises.


1. 	Can L proceed against T3?  Yes.  L wins under privity of estate.  Not in privity of contract.


2. 	Can L proceed against T1?  Yes.  L wins under privity of contract.


3. 	Can L proceed against T2?  No.  No privity of estate (T2 moved out) and no privity of K ever existed between them, unless T2 expressly assumed the obligations of the K.


Sub-Lease:


-	When T1 transfers less than her share to T2.  T2 becomes a mere sublessee.  L and T2 share NO PRIVITY.


-	T2 is responsible to T1 and vice versa.








Servitudes


I. Easements


-	Defn: Grant of a non-possessory property interest.  Entitles its holder to a limited use and enjoyment of another’s land.  The other person’s land is typically called the servient estate. (When I give Dave an easement to park his car in my driveway, I have the servient estate).


-	Negative Easements - Entitles its holder to compel the servient landowner to refrain from doing something that would otherwise be permissible.  Only allowed to grow in 4 categories:


	1. Light


	2. Air


	3. Support


	4. Stream Water from an artificial flow


	-	Essence of the negative easement - compels the servient 


landowner to refrain from building something that prevents 1-5 above.


-	Negative Easements can only be created in an express signed writing.  There is no automatic right.





Easements:


They are either Affirmative or Negative


They are either Appurtenant to Land or In Gross





Appurtenant:


-	When you find out that the easement benefits the easement holder in his physical use or enjoyment of his land.  It takes two parcels of land to be affected.


	1. Dominant Estate - derives a benefit


	2. Servient Estate - suffers a burden


	-	Ex:  A grants B a right of way across A’s land.  B now has it 


easier.  B’s land has now benefited because of the easement.  B’s land is the dominant estate.  A’s land is the servient estate because A is suffering the burden.


In Gross:


-	When it’s holder enjoys a mere personal or commercial gain that is not linked to the easement owners use and enjoyment of his land.


-	Ex: Bean growers gets an entitlement to use a billboard on your land.  When only one parcel, the servient estate, gets a burden, its in gross.


-	Ex:  The power company that uses your land for power lines has an easement in gross.  Only servient land is affected


Distinction between the 2 is in Transferability:


-	Appurtenant will pass automatically with the dominant land regardless if is even mentioned in the instrument of transfer.


-	Ex:  A has an easement to cross B’s land to get to A’s land.  B’s parcel is servient, A’s parcel is dominant.  Easement appurtenant - 	Which transfers automatically.


-	The burden of the easement appurtenant will also pass with the servient land.  B’s burden will pass to the new owner, unless the new owner is a bona fide purchaser, who has no notice of the easement’s existence.


-	Easement in Gross - Not transferable unless it is for commercial purposes.


-	Ex: I have an easement in gross to swim in Joe’s pond.  I can not transfer this because they are considered personal in nature.


-	Ex:  I have an easement to fish for bait in Joe’s pond for my bait company.  I can transfer this easement (business purposes) to Star Kist Tuna.





Creation of Easements:


1. Prescription


	-	Analogous to adverse possession.


	-	Sometimes an easement can be acquired by use of adverse 


possession.


Ex:  A crosses B’s land every day to get to the pond.  If B ultimately satisfies the requirements of Adverse Possession, A may acquire an easement by prescription.


2. Implication


-	Arises when land is divided.  When one land is divided, and there is a readily apparent existing use that the parties reasonably intended would continue.


Ex:  	A owes 2 lots.  Lot 1 is hooked up to a sewage drain on lot 2.  But now, A sells lot 1 to B.  An implied easement is there, the parties reasonably should have intended that the lease would continue.


3. Necessity


-	The land locked setting.  An easement of right of way will arise by way of necessity.  When grantor conveys a portion of his land with no way out, an easement of right of way will arise by necessity across some portion of the grantors remaining land.


Ex:  	A grants B a piece of land in the middle of A’s land.  Easement will be implied.


4. Grant


-	An easement is considered a property interest in land.  Therefore the SOF applies to any easement that could endure for more than 1 year.  So, it needs to be in writing to be enforceable.  Typically called a deed of easement.





Scope of Easement


-	Fixed by the terms or conditions that created it.


-	Dominant land owner is not entitled to unilaterally expand on the easement.





II. Licenses


-	Weakest member of the servitudes family


-	Freely revocable mere privilege to enter another’s land for some narrow purpose.


-	Ex:  The laundry service that delivers, the newspaper carrier, the movie ticket holder, etc.  The license is so informal that oral agreements are all that is needed to create them.


-	Freely revocable at will of the licensor unless estoppel applies.


-	Ex: Joe buys theater tickets and the theater doesn’t let him in.  Joe is not entitled to see the show.  Obviously he may be able to sue in contract, but they can do whatever they want.  


-	Ex: The person talking to neighbor by the fence.  IF A is talking to B at the fence, you know B, you can have that right of way.  That oral easement is unenforceable.  It creates a license - freely revocable.  Fails to fill SOF writing requirement, so A can revoke that license at any moment.  


-	Estoppel:


-	It applies only when the licensee has invested considerable money or labor in reasonable reliance on the expectation that the license would continue.


-	If you have a license to cross someone’s land and you rebuild the road, etc. and are reasonably rely on that license, you can use estoppel to enforce it.





III. Profit


-	Entitles its holder to enter servient and land and take some substance from it.


	-	Ex:  Taking minerals, timber, oil.


-	Shares ALL of the rules of the easement.





IV. Covenant


	-	Promise to do or not do something on land.


	-	This grew out of contract law.


	-	Can be negative - called a Restrictive Covenant.


-	Not bound by same confines of negative easements.  They are limitless in scope.


-	Ex:  Might include my promising you not to expand the additional 5 feet I am contemplating.


-	Ex:  Promise to maintain a common fence that we own.


	-	Covenant and Equitable Servitude Differences:


-	If money damages are requested by your client, construe the promise as a covenant.


-	If client wants to seek an injunction, “Stop him from building that grocery store,” you must construe the promise as an equitable servitude. Equitable servitude use injunctive relief.


-	If you wish to proceed as a covenant, A transferred to A1 and B transferred to B1.  Is covenant capable with running with the land?  You are being asked if the covenant is capable of binding successors and original contracting party.  What needs to happen for this to run with the land?  In order for it to run with the land, it has to be transformed from a contractual right to a property right.


-	Ex:  A promises B that A will not build for commercial purposes on A’s land.  A’s parcel is burdened, B’s parcel is benefited.  Later, suppose that A sells her burdened land to A1.  B sells his benefited land to B1.  Now suppose that A1 has begun to build a factory on A1’s premises.  B1 wishes to sue A1 for money damages.  Will B1 succeed?  IT depends.  


1. 	Will the burden of A’s promise to B run to A1?  (Is A1 bound?)


			Five Elements have to be met:


1.	Writing - Original promise must have been in 


writing.


2.	Intent - Original parties must have intended that this promise would run.


3.	Touch and Concern - Promise must touch and concern the land.  Meaning it must affect the parties as landowners.  Touch and concern means that it must affect the parties as landowners. 


			4. 	Horizontal and Vertical Privity


Horizontal:	(absence is the reason that most of these will not run) - Refers to the original nexus between A and B.  A and B had to have been I horizontal privity for the promise to be binding.  A and B have to have succession of estate.  A and B must have been in a grantor/grantee relationship.   This means that A must have been selling to B or B selling to A or they would have had to have been in a debtor/creditor relationship at some point.


Vertical:	Assuming you have horizontal privity, you must have vertical privity, which is easier to establish.  This is just the nexus between A and A1, which it is present as long as it involves a non-hostile relationship between the two parties.  If they come to each other based on contract, blood relationship, devise, etc.  The only time vertical privity is absent is if A1 is an adverse possessor.


5. 	Notice - A1 must have had some notice of the burden when she took.


		2. Will the benefit run from B to B1? 


-	We are saying, do you, B1, have standing to bring action?  B1 says yes, it’s much easier for the benefit to run than the burden.


			1. Writing - There was a writing between A and B.


			2. Intent - Parties intend that the promise be binding.


			3. Touch and Concern


			4. Vertical Privity - Do NOT need Horizontal Privity for 


the benefit to run.  This is why it is easier for the benefit to run.


V. Equitable Servitudes


	Needed to Created:


	1. Writing - IN general the promise must be in writing.


	2. Intent - Intent to bind successors.


	3. Touch and Concern - Promise must touch and concern the land.


	4. Notice - The assignee must have had notice of the promise.


	***You do NOT need privity at all.





	Created by Implication:


	General or Common Scheme Doctrine:


	-	Ex:  A has 50 lots to transfer.  She sells 45 with restricting use to 


residential lots.  Later, A sells one of the remaining 5 lots with no restrictions whatsoever to a commercial builder, B.  B is about to build a convenience store.  Is B somehow bound impliedly by the pre-existing 45 deeds?  Yes.  B will be bound, because of the common theme doctrine, if 2 elements are satisfied:


1.  	When the sales began, the subdivider had a general scheme of residential development which included the lot now in question.


2. 	Our defendant, B, must have had some sort of notice of the restriction.  There are 3 potential forms of notice:


a. 	Actual notice - someone showed him the preceding deeds with the restriction attached.


b. 	Inquiry Notice - The lay of the land, this neighborhood, seems to conform to some scheme.  If the lay of the land reveals to an observer an scheme, B is on notice of that restriction.


c. 	Record Notice - The form of notice imputed to buyers on the basis of the public record.


-	Majority of courts say that a subsequent buyer is not on record notice of the content of prior deeds transferred to others by a common grantor.


-	Minority rule puts the subsequent buyer on notice.


	Changed Conditions/Circumstances Doctrine:


-	Sometimes a person bound by an equitable servitude, will 


plead to a court that since there is such a change condition in the neighborhood, it is very difficult to ask the court to lift it.


-	The doctrine says that the condition changed must be so great that it is permanent.  The change must be pervasive and infectious.


-	You have to demonstrate convincingly that there is irreparable change in the community.





Adverse Possession


-	Possession for a statutorily prescribed period of time can sometimes ripen into title.


Ex:  	Michael has a small house.  Sometimes he will go from trespasser to rightful owner.


	Elements of Adverse Possession:


Continuous - Uninterrupted for the appropriate statutory period.  


Anywhere from 10-30 years dependent on jurisdiction.


2. 	Open and Notorious - The sort of possession that the true owner would make given the circumstances.  Must be visible, nothing covert.


	3. 	Actual - Must be physical, literal entry on the property.


	4. 	Claim of Right - Possessor must indicate in objective judgment 


that he is staking a claim.  It does not matter what the adverse possessor was truly thinking at the time.  What a reasonably neutral user would believe.


5. 	Hostility - Possessor must not have the true owners OK to be there.  If you grant someone permission, they can never claim AP.


6. 	Exclusivity - Also, possession must be exclusive (liberally construed).


Tacking


-	One AP may tack on the prior AP’s time of possession, so long as the current possessor is in privity with the prior possessor.  This is liberally defined.  It is satisfied by any relationship such as blood, contract, deed or will.  It just has to be a non-hostile nexus.  The only time you cannot tack is if you have ousted the predecessor.


Disabilities


-	Statute of limitations will not run against a true owner who is disabled at the inception of the adverse possession.  Disabilities include infancy, insanity, imprisonment.


-	Ex:  If O is a 12 year old when you take possession of his Blackacre, the statute will not run.


To benefit of the disabilities, the disability must be there at the start of the possession.  A belated disability will not matter if he is inflicted with it after possession.








�
FUTURE INTERESTS – BARBRI





Introduction (interests that are not currently possessive, become possessive in future):


Not saying interests won’t exist in future, but interest exists now.  It is possession that will not take place, if at all, until the future (deed, will, etc).  Don’t have a chance to become possessory until future.





Areas:


Classification rules (right name on right topic)*** - recognize future interest and label it.


Technical rules of common law (special rules)





Classification rules:


Five future interests are divided into two categories:


Retained by the grantor (when less than fee simple absolute is conveyed by grantor to grantee).  If there is any chance property will go back to grantor, it must be one of these:


Reversion


Possibility of reverter


Right of entry (power of termination)





Future interests given to a grantee:


Remainder


Executory interests





Future interests kept by grantor:


Reversion


When grantor grants anything less than the durational estate that the grantor has.





Hypo – O to A for Life


-A has a present possessory life estate


-O has a reversion





Hypo – O to A for Life, and later A to B for life


-O has kept a reversion


-B gets a life estate pur atrie vie (b/c measured by A’s life).  This life estate ends on either B’s death or A’s death, which ever is kept first


-A keeps a reversion for life (facts showing the age of the party go to show the value of A’s reversion, but not to the interest.)





Note – Age of party in future interest is usually of no reliance.





Hypo – to A for Life, A is 86 years old, and then A leases to B for 50 years.


	-O has kept a reversion


-A has kept a reversion for life (despite the fact that the chances are zero that A will get it back after the 50 year lease is up.  No matter, A still gets the reversion for life).


Ten years after A gives lease, B dies.


-B now has nothing, b/c A can only give what he has – life estate.  When A dies, B loses estate.





Hypo – to A for life, then to B and his heirs if B survives A.


	-A has a possessory life estate


	-B has a contingent remainder


	-If B dies before A, it goes to O.  Therefore, O has a reversion.





In all the above estates, O has a fee simple (duration for ever), but O gave less than a fee simple away.  The reversion is always vested.  Therefore, reversions are freely transferable.





Hypo – Hto A for Life, then to B and her heirs.


	-A has a possessory life estate


	-B has a vested remainder (no condition that must be met before remainder vests)


	-O has nothing.  If anything it goes to B’s heirs





2. Possibility-of-Reverter:


If a grantor gives the grantor a fee simple determinable (special limitation), then the grantor keeps a possibility of reverter.  Determinable because it will end automatically once the condition is violated.





Hypo – O to A an his heirs so long as no liquor is consumed on the premises


-A has the fee simple determinable


-O has a possessory life estate 


*Not a reversion b/c O has a fee simple and gives a fee simple away.  For a reversion the grantor must give away an estate for less of a duration than grantor has.





Note 1 – don’t think that possibility of reverter means chance of reverter.  Think of it as a legal label, term of art.





Note 2 – Possibility of reverter always goes hand and hand with the fee simple determinable (special limitation)





Possibility of reverter is vested and is therefore freely transferable.





Words that introduce condition – So long as, while, during or until. 





3. Right of re-entry/Power of termination:


Whenever the grantor gives the grantee a fee simple on a condition subsequent, then the grantor keeps a right of reentry/power of termination.  Until the grantor enters and retakes (action in ejectment) – then the grantee can remain.





Hypo – to A and her heirs, provided however, that if liquor is ever served on the premises, O can re-enter and take back the premises.


-A has a fee simple on a condition subsequent


-O has a right of re-entry/power of termination.





Watch lingo used.  If lingo gives grantee with condition “provided however”, and gives grantor right to reenter, gives FS on condition subsequent.  Other terminology includes: “But if”, and “upon condition that.”  Must find that the grantor expressly reserves right to reenter and retake.  If not present, not fee simple or condition subsequent.





Fee simple on condition subsequent does not end automatically.  Grantor must do something to get property back.





Suppose grant of fee simple on condition subsequent.  Grantor keeps right to reentry or power of termination.  Grantor always keeps right to reentry whenever he conveys fee simple on condition subsequent.





Exception – cannot be transferred by grantor by conveyance.





For purpose of building gym – If Yale doesn’t build a guy, title does not leave Yale.  Terminology – for purpose of, hope, desire – no meaning for title purposes.





Future interests given to a transferee:


Remainder:


Vested remainder – vested if nothing stands in its way of becoming possessory on the termination of the estate coming before it.  We know who is getting it and no condition stand in the way.





Hypo – O to A for Life, then to B and his heirs


-A has life estate


-B has a vested remainder.





Hypo – O to A for life, then to A’s children (A has three kids)


-A has a life estate.


-A’s children have a vested remainder subject to open.


-O has nothing.





Vested remainder subject to open/partial divestment – A vested remainder subject to open is known as a class gift – open until the death of holder of the determining estate.  Then it goes to the remainder holders.











Contingent Remainder:


Where there is a condition – condition must be satisfied before anything can happen.


O to A for Life, then to B and his heirs, if B is 21 on A’s death.


-When A dies, must look to see if B is 21 in order for it to vest and for B to get it.


-O has a reversion – b/c O gets it if B is not 21 on A’s death.





Where grantee is not in existence at the time of the grant.


O to A for Life, remainder to A’s kids (but A has no children)


-A has life estate


-Kids remainder is contingent b/c don’t know who they are.





Where identity of exact taker is unknown (by name)


O to A for life, then to A’s widow (B is currently married to A)


-A has a life estate


-A’s widow has a contingent remainder, b/c we cannot identify the widow until A’s death.





All remainders will become possessory, if at all, on the natural termination of the estate that comes before them.  This is the chief way to distinguish the remainder from the executory interest.





Executory Interest:


This is a future interest given to a grantee.  It’s chief distinguishing factor is that it operates to cut short the estate that comes before it.  It does not come into possession on the natural termination, but it comes into existence by terminating the prior itself�


Any future interest in a transferee that is not a remainder, it is a future interest.  If it is not a remainder, for sure it is an executory interest.





Hypo – O to A for life, then to B and his heirs; But if at B’s death, B is not survived by issue, then to C and her heirs.


-A has a life estate


-B has a vested remainder subject to an executory limitation (vested remainder subject to total divestment)


-C has an shifting executory interest.





Note – the punctuation is very important.  Read the estates in order and look to see if the contingency is party of the first grant or a subsequent one.  Here the grant to C is subsequent to B’s grant (look for semi-colon).





If the shifting executory interest operates, it will cut short the prior estate and shift the interest.  If it operates, it abruptly cuts short the prior estate





Note – Unlike the situations with remainders, the holder of the executory interest cannot sue the holder of the prior estate for waste.





Hype – O to A for life, then to B; But if B marries D, the to E.


-A has a life estate.


-B has a vested remainder subject to total divestment, or subject to an executory interest.


-E has a shifting executory interest.


*If A commits waste, can B recover?  Yes, holders of a vested estate can sue for waste.


*If A commits waste, can E recover?  No, holders of executory interest cannot sue for waste.





Common Law Rules:


Rule in Shelly’s Case: No longer followed in most jurisdictions – therefore, it is no longer applicable.  Grantee’s heirs.


Language “O to A for life, remainder to A’s heirs.”





At common law, you could not do this, and at common law, you created a fee simple to A (i.e., O to A and his heirs).





O to A for Life, then to B for life, then to A’s heirs.


-B has a vested life estate in middle.  Rule in shelly’s case makes it read “O to A for life, then to B for life, then to A.”  A’s heirs are tossed out.





Doctrine of Worthier Title: Most states do not follow this either.  Grantor’s heirs.


O to A for life, then to O’s heirs.


-Grantor gives life estate, followed by remainder in O’s heirs.  At common law, the grantor kept a reversion and the remainder to O’s heirs was void.





Modern view – this is today treated as a rule of construction – court will look at the intent of the grantor, if grantor wanted to create remainder in heirs, then it will be respected.





Destructibility of Contingent Remainders:


At common law, a contingent remainder was destroyed if it was still contingent when the prior estate came to an end (life estate).





Hypo – O to A for Life, then to B if B lives to age 30.


-If B is five at conveyance.  B has a contingent remainder, contingent on event and will not cuts short A’s life estate and Ho has reversion


-If A dies and B is 15, what happens?  Goes to O on reversion since condition not met.  B’s remainder is still contingent.  At common law, if B is not 30 on A’s death, contingent remainder is destroyed and it goes to O.





Modern view – Majority view – B’s interest is not destroyed.  Today, the property reverts to O and O has Fee Simple subject to an executory interest.  B has the executory interest now rather than a contingent remainder b/c B will not cut short the particular estate.  This is called a springing executory interest – where it goes from grantor forward to a grantee.





Class Gifts:


Hypo – testator’s will devised Blackacre to A’s children.  Facts show that A has two kids at the time of the conveyance (B and C).  After will and before testator dies, A has another child D and one of earlier kids dies.  Then the testator dies.  2 years after testator dies, A has another kid, E.


	-The gift to B (who predeceased testator) lapses


	-C will share the gift.


-D is a member of the class, even though not born at the time of the will’s creation.  The class was open, so therefore, D becomes part of the class.


-E is not a member of the class b/c the class closed at the time of the testator’s death.  The class closes for convenience.  Later members lose out, unless in gestation when testator dies.





Note – Anti lapse statutes – allows certain classes of person to take even though they predecease the testator.





Note – Rule of convenience – We close class for class gift whenever any class member is entitled to a distribution.
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