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GENERAL K INFO.
· Every contract has an implied obligation of good faith and fair dealing. Also, look for fact patterns that create a promise to negotiate in good faith- this occurs w/ indefinite contracts when parties agree to use reasonable efforts.

· People have a duty to read clauses w/in a K.

· If you have a mixed K, you determine whether the UCC applies by looking at the predominant factor (goods or services).

· One consideration will support many promises as long as each promise is detrimental- this is in the mutuality context.

· D’s promise is supported by consideration if P’s performance or non-performance is outside of D’s control or discretion.

____________________________________________________________________________________________

MUTUAL ASSENT = OFFER & ACCEPTANCE:

· What is an offer? Rest. (2d) says it’s a manifestation of willingness to enter a bargain.

-
Advertisements: Rest. (2d) says it’s an offer to negotiate in the absence of special circumstances (ie. when the ad identifies people, the object(s), the quantity, language of commit.).

What constitutes an acceptance? 

· Reward Scenario: Rest. (2d) also says that the intent to accept the offer just needs to be one of the motives inducing performance, whereas Rest. (1st) says you need knowledge of offer throughout process. 

-
Offer to a Unilateral K & 3 views on notice of performance to OR: 

1) Majority view (Rest.)- Typically, the burden rests upon the OR to find out about notice. However, if the OE has reason to believe that the OR has no adequate means of learning of OE’s performance, OE must notify OR w/in a reasonable time or the offer will lapse. 

2) Minority view- NY: notice is never required.

3) Minority view- DC: notice is always required for the formation of a K.

-
Unambiguous Offers: The Rest. (2d) and UCC are in agreement- if there’s an unambiguous offer to a bilateral K, only acceptance by promise will do. And if there’s an unambiguous offer to a unilateral K, only acceptance by performance will do. If the acceptance is in the wrong form, the OR can treat the acceptance as a new offer to K.

· Indifferent Offer: 
1) Under C/L, if the offer is ambiguous as to manner of acceptance, OE may presume the offer looks to a bilateral K, thereby looking for a promise. 
2) Under C/L, if the offer looks to a unil-K, the OE must perform in order for the K to form, a promise will not do. Under C/L, if the offer looks to a bilat-K, the OE must accept by a promise.
3) Both the Rest. (2d) and UCC 2-206 say that the OR is the master of the offer. Therefore, the OR can specify that only a promise or only a performance is acceptable.
4) But the Rest. (2d) and UCC 2-206 say that if the offer is indifferent as to manner of acceptance, any reasonable means can be used (ie. promise, performance, partial performance). If the OE accepts by performance, and doesn’t give the requisite notice, the OR is discharged (UCC 2-206 (2)). Though the OR may opt to enforce the bilateral K that has arisen. 

· Revoking the Offer to a Unilateral K: The C/L has 3 views.

1) Classical view (NY): there’s no K until the OE completes performance. Though OE has a cause of action for quasi-K recovery b/c the OR has been unjustly enriched. OE can get the reasonable value of his services, though he should stop performing b/c he has a duty to mitigate damages.

2) Rest. § 45: the offer is irrevocable upon partial performance or tender of performance.

3) CA: a bilateral K forms upon the beginning of OE’s performance.

· Non-conforming goods: Under C/L, the mirror image rule applies. Non-conforming goods are not an acceptance. Under UCC 2-206, you can have acceptance and breach at same time unless seller notifies buyer that the goods are an accommodation.

· Acceptance by act of dominion: If an acceptance is implied by an act of dominion, you’re bound by the terms of the K unless they’re manifestly unreasonable.
· Acceptance by silence: The general rule is that silence is not acceptance. But the Rest. and UCC say a prior course of dealing can raise the expectation that silence is acceptance. And parties can also agree in advance that silence is ok.

· Mailbox Rule: The older view, the mirror image rule (Rest. 1), says mailbox rule only applies if acceptance is made in an authorized manner, ie. use the same medium that the OR used. If unauthorized means used, the K forms on receipt. The modern C/L view (Rest. 2d) is that if the offer is ambiguous, the OE can use any reasonable means. The UCC says authorized is too rigid, so just use reasonable means. What’s reasonable is a fact question.

· You must surrender possession for mailbox rule to work.

· Sequence: If the OE sends an acceptance and then a rejection, the OE is bound by the communication b/c the OR is bound as soon as the acceptance letter is sent. If the rejection arrives first, and the OR relies on it, an estoppel is created.

· If OE uses Unreasonable Means of Acceptance or Incorrect Address Used: the acceptance is good upon receipt if the offer is still open.

· Lost or Delayed Acceptance: the mailbox rule still applies. 

· Mistake in Transmission: Majority view = message is operative unless other party should know of mistake. Minority 

view =  no K because other party is not liable for the independent contractor’s negligence.

-
Revocable Offers Open for a Reasonable Time: If the offer doesn’t specify duration, the offer is deemed open for a reasonable time. What’s a reasonable time? Look at the surrounding circumstances: 1) is the transaction speculative (ie. prices fluctuating rapidly in oil market). 2) what is the OR’s manifest purpose (to capture arsonists in general, or the arsonist for a specific fire). 3) is the OE acting in good faith.

· Late Acceptances: Under C/L, there are 3 viewpoints:

1) Conceptual view: if the offer lapses before the acceptance is effective, the late acceptance is an offer which can be accepted only by communicated acceptance.

2) Untenable view: the OR may waive the lateness w/o communicating this to the OE.

3) Intermediate view: if the acceptance is late but sent in a reasonable time (in good faith), the OR has a duty to reply w/in a reasonable time. If the OR fails to reply in a reasonable time, there is a K. 

-
Future Acceptances: Example: “I accept your offer if you do blumph.” This is not a counter-offer. The OE accepts the offer on condition that the OR does blumph. The parties are not presently bound and so either party can withdraw until blumph occurs. Once blumph occurs, the parties are bound w/o the necessity for any further manifestation of intent.

INDEFINITENESS:
· How definite does a K have to be: A K must be reasonably certain w/ respect to material terms (price, quality, etc.), not absolutely certain. And you can’t cure indefiniteness w/ a subjective standard.

-
1) If the parties have purported to agree but left the term indefinite/vague: the parties can cure the indefiniteness by conduct or  agreement.

· 2)  If the parties are silent as to a material term: courts can supply a term from the surrounding circumstances or from a gap-filler. First, look for an implied-in-fact term using a trade usage, course of dealing (past K), or course of performance ( from current K). Next use an objective gap-filler for SOG cases.

· The UCC’s General Gap-Filler Provision: UCC 2-204 (3) says that “even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.”

· The Rest. (2d) follows UCC 2-204 (3).

· 3)  If the parties agree to agree on a material term: A gap-filler can’t be used, but under C/L, the parties have agreed to use reasonable efforts to reach an agreement. There is a duty to negotiate in good faith. Under UCC 2-204(3), if there’s no intent to K, then no K. If there’s an intent to K, use a gap filler.

-
Permanent Employment: The modern day view is that this means at-will employment. In order to enforce the term literally, you need consideration over and above the employee’s services given. But Bender disagrees; she says that one consideration can support many promises.

-
Failure to Specify Assortment: The buyer is bound to specify and the seller is bound to let the buyer specify.

Specifications are to be made in good faith and w/in limits of reasonableness. When the party who has the duty fails to specify, the other party may proceed in any reasonable manner, such as making the specification and treating the breach as total.  Example: S agrees to sell and B agrees to buy 5,000 gallons of W brand motor oil, SAE 10-70.  This term designates 7 weights of oil. The price for each weight is definite. Before any weight specifications were submitted, B repudiated the agreement. Under UCC § 2-311, there is a contract because the K is not fatally indefinite- S can fill in the weight specifications.
Acceptance Varying from Offer:
· The C/L rule is still the mirror image rule. If the acceptance doesn’t match the terms of the offer, you have a counter-offer, which serves as a rejection.

-
UCC 2-207 tries to get away from the C/L mirror image rule and the last shot principle rule where additional terms were automatically a counter offer. First, see if there is a K under UCC 2-207 (1) and (3). Then, see what the terms are using 2-207 (2) and (3).

WHAT CONSTITUTES AN IRREVOCABLE OFFER:

· Option K -Rest. (2d): An option is binding if it’s a signed writing that recites a purported consideration (usually the consideration here is token or sham). 

· Rest. 45 view- partial performance or tender of performance makes an offer to a unilateral-K irrevocable. 

· Promissory estoppel: injurious reliance on an offer (usually to a unilateral K) can make it irrevocable under Prom. Estoppel. It’s not reasonable to rely on an offer to a bilateral-K until there’s an acceptance.

· Written Irrevocable Offer Statute: NY GOL 5-1109: An offer is irrevocable w/o consideration if it’s in writing, signed by offeror, and the language says the offer is irrevocable (ie. offer firm for 30 days, offer not subject to revocation for 30 days). If the writing doesn’t specify duration, the offer is irrevocable for a reasonable time.
· Written Irrevocable Offer Statute: UCC 2-205: An offer is irrevocable w/o consideration if it’s a signed writing and its terms give assurance that it will be held open. Irrevocability can’t last beyond 3 months, have to create another option at that point.

CONSIDERATION:

· The Three Elements: the promisee must suffer legal detriment; the detriment must induce the promise; the promise must induce the detriment. Past consideration is not good consideration.

· Token or Nominal Consideration: Token consideration is not bargained for. Rest. (1st) says token consideration is fine because it’s sufficient to use the form of the bargain. Rest. (2d) doesn’t accept token consideration b/c the form of the bargain is insufficient. C/L (case law): Token consideration doesn’t work for promises made to friends, family. In the business context, token consideration supports the enforcement of option K’s and guarantees of credit.

· Sham Consideration: The general rule is that sham consideration is not good consideration. Rest. (2d) §87 is the minority view: an offer is binding as an option K or credit guarantee if it’s in writing and signed by the offeror, and recites a purported consideration. Why? 1) the parties are estopped from contradicting the writing; 2) the recital gives rise to an implied promise to pay.

· Forbearance to assert an invalid claim is detriment if: the claim is asserted in good faith and a reasonable person would believe the claim is well founded. Rest. (2d) says either good faith or reasonable uncertainty is sufficient.

· Pre-Existing Duty: Performing a legal obligation is not detriment. A pre-existing duty can exist by law, by contract, or by family relations.

· K Modification: C/L says that a K modification w/o consideration is not binding. Ways to modify K under C/L so that new consideration is provided: mutual rescission; add a duty; have someone else supply the consideration (ie. 2 employees bargain and the employer is the 3rd party beneficiary of their promise). But the Rest. (2d) doesn’t accept the following as valid consideration: when the rescission and K modification are simultaneous.

· Unforeseen Circumstances: Rest. (2d) accepts a contract modification w/o consideration if: the modification is made before the K is fully performed; if the parties voluntarily agree to the change because of unforeseen events; and the change is fair and equitable. This is a minority view, not adopted in many places. The majority view is pre-existing duty and lack of consideration.

· The Gift Approach on K Modification: Person receives X amount as full payment, even though the liquidated amount is X + Y. Argue that acceptance of the partial payment in full discharge was an implied gift, therefore no consideration needed. This view is not adopted in NY.

· Three-Party Cases: The majority view is that C’s promise to A is not enforceable b/c A has a pre-existing duty to B, therefore no consideration present. But the Rest. (1st and 2d) says the promise is enforceable w/o consideration because A’s pre-existing duty is owed to B, not to C. Thus, C is receiving a benefit from A, and coercion is less likely w/ three parties.

· Past Consideration Statutes: UCC 3-408: if a promise to pay a pre-existing debt is made in an instrument (note or check), then the promise is enforceable w/o consideration. NY Gen Obl law 511.05- In order to make a K modification w/o consideration, this law requires a signed writing that expresses past consideration which is proved to have been given is binding.

· K Modification Statutes: UCC § 2-209: When dealing w/ the sale of goods, a K modification needs no consideration to be binding. In terms of the NOM clause: A non-merchant is not bound by the NOM clause in the K unless the non-merchant signs again by the NOM provision. The NOM clause does apply to merchants. NY Gen Obl Law 511.03 says a modification/discharge is permitted w/o consideration if it’s in writing and signed by party against whom enforcement is sought. Under the C/L, the NOM clause is meaningless.
ACCORD & SATISFACTION:

· Foakes v. Beer: paying part of a debt is not consideration for the discharge of a balance.

· The Three Parts for an Unliquidated Claim: 1) Is there a process of offer and acceptance? The offeror (debtor) must make it clear that he seeks a total discharge. The majority view is that “payment in full” on the check is sufficient. If there’s no offer, there can be no discharge. 2) Has the accord been performed? 3) Is there consideration? If there’s a good faith dispute, then there’s consideration.
· Check Cashing: C/L: If you the cash the check, you can’t reserve your rights even if you write on the check, “in protest.” Cashing the check is exercising dominion over the property, and this symbolizes acceptance of the debtor’s terms. NY is the only state that doesn’t follow this C/L rule and the UCC. In NY, you can cash the check and reserve your rights. In NY, how does a debtor protect against protest? Use language that forbids the creditor’s reservation of rights. The UCC § 1-207 follows the C/L rule: UCC 1-207. Performance or Acceptance Under Reservation of Rights. 

· Release Statutes: UCC § 1-107: You can discharge an alleged breach of K by a written waiver signed and delivered by the aggrieved party. This release is effective w/o consideration if it’s written, signed and delivered. NY Gen Obl Law 15-303 allows for the release of any claim if it’s in writing and signed by the releasor. But a party’s endorsement on a check is not the kind of deliberateness that the writing requirement intended to insure.

· NY Labor Laws: Wages must be paid at stated intervals, and no conditions can be attached to payment of wages. Employer can’t say, give up your claim and I’ll pay you. 
· Leases: Sometimes part payment is sufficient to discharge the full amount w/o consideration if unforeseen hardships make full payment too onerous. Other jurisdictions allow a part payment to discharge the full amount w/o consideration when the $ is payable in installments. 
______________________________________________________________________________________________________
4 Groups of Statutes that get you out of the consideration requirement: If you have consideration, don’t need statutes below!!!

1) K Modification  (UCC 2-209 & NY GOL 511.03)
2) Releases   (UCC 1-107 & NY GOL 15.303)
3) Written Irrevocable Offers  (UCC 2-205 & NY GOL)
4) Past Consideration  (UCC 3-408 & NY GOL 511.05)
Factors that make K Modifications Invalid:

· Good faith: Under the UCC, you can have K modifications w/o consideration, but you must have good faith (Roth Steel case). UCC 2-103: good faith means honesty in fact and fair dealing if merchants. For non-merchants, you need honesty in fact but not fair dealing.

§ 2-103. Definitions and Index of Definitions

(1) In this Article unless the context otherwise requires 

(b) "Good faith" in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade. 

(c) "Receipt" of goods means taking physical possession of them. 

· Duress:  Duress applies under C/L (need consideration for the modif.) and UCC (don’t need consideration). A K modification may not be valid b/c of the duress. In a UCC case, a good proof of duress is if a party reserves their rights. Duress is more than a threat to breach K, it’s the following:

1) Deprived of free will. (Perillo questions this w/ respect to corporations.)

2) No reasonable alternative is available.

3) Ordinary remedies for breach of K are inadequate.

· Unconscionability: A UCC comment talks about two types:

1) Unfair surprise = a burdensome clause that a reasonable person wouldn’t be able to find in K b/c of small print or difficult language.

2) Oppression = the term is assented to but is grossly one-sided.

This applies to K formation and K modifications. Under UCC 2-302: unconscionability isn’t defined. So it’s whatever the courts think it means. The goal is to prevent oppression and unfair surprise. A court will look at the adequacy of consideration when unconscionability is an issue. If a case involves a K of adhesion, a court will look for unconscionability (in Brower v. Gateway, the Ct. limited the unconscionable term). The Rest. also follows unconscionability. 

BILATERAL K’s and MUTUALITY OF CONSIDERATION: Ask if you have a bilateral K. Is there consideration? In order for a promise to be consideration, the action promised must be detrimental. A promise can’t be conditional on one’s whim. The mutuality problem doesn’t apply to unilateral K’s since OE isn’t bound. 

· What is the Doctrine of Mutuality: If B’s promise is not consideration, B may not enforce A’s promise. Conversely, A may not enforce B’s promise even though A’s promised performance is consideration.

· Voidable/ Unenforceable Promises: Fraud, duress, mistake and lack of capacity result in a voidable K. But a voidable or unenforceable promise is consideration. Why? The party who has a right to avoid the promise may ratify it. 

· Illusory Promises: Circumvent the illusory problem by inserting the requirements of good faith and reasonable efforts. 

· Consideration Supplied by the Duty to Give Notice: This is another way to circumvent what looks like an illusory promise- the right of a party to cancel at any time. But that’s not possible b/c under UCC 2-309, reasonable notice is required and “an agreement dispensing with notification is invalid if its operation would be unconscionable.” Under UCC 2-309, unconscionability is tested at the time of termination. Under C/L, some jurisdictions will recognize an at-will r’ship where no notice is needed. Other jurisdictions will require reasonable notice in an at-will r’ship. Things to consider: 1) how long will it take the terminating party to make arrangements w/ another company? 2) The amount of investment made- how long to re-coup investment. 

· Requirement and Output K’s: 
A) When there is an estimate: Under C/L, estimated quantities are disregarded when the amount increases from the estimate. The UCC 2-306 applies here. The disproportionate quantity only applies where the quantity has increased disproportionately from the estimate, not where the amount is reduced or cancelled. But the reduction and cancellation assumes good faith. From Canusa, maybe it’s expensive for the seller to supply the output. If the loss is more than trivial, then the seller can cease production in good faith. The standard is good faith, not the estimate. Compare this to a fixed price K where if you don’t order the said amount, you have breach regardless of the circumstances.

B) When there is not estimate: If there is no estimate or maximum or minimum stated in the contract, the buyer may demand only "any normal or otherwise comparable prior requirements."

Exclusive Dealings in a Reqmt. or Output K -Consideration Supplied by Implied Promises: Under UCC 2-306, in an agreement for exclusive dealing, unless otherwise agreed, there’s an implied obligation for the buyer and seller to use best efforts. Under C/L, the implied promise is for reasonable efforts.

· Conjunctive Promises: The rule that applies is- all of the purported considerations need not be valid e.g., a debtor promises to pay a past due debt and to perform additional services. The debtor's promise provides consideration for a counter‑promise.

-
Alternative Promises:

A) Where the choice of alternatives is in the promisor: Each alternative must be detrimental unless, according to the Rest. (2d), there is a substantial possibility that events may eliminate the alternative that is not detrimental before the promisor exercises a choice.

B) Where the choice of alternatives is in the promisee: If the choice of alternatives is in the promisee, the alternative promises supply consideration for a counter‑promise if any of the alternative promises is detrimental.

· Forging a Good Unilateral K out of a Bad Bilateral K: This doctrine applies in two scenarios: 1) when the bilateral K is bad for lack of mutual consideration; 2) when the K is fatally indefinite. This doctrine has two essential requirements:

1) There’s mutual assent of the parties (via offer and acceptance).

2) The actual performance is detrimental in the consideration sense. Be careful in a 3-party case!

When the K has an indefiniteness problem, ask if the party’s performance cures the indefiniteness. If not, the forging doctrine does not apply, there can be no contractual recovery, only quasi-contractual recovery. Or the parties can cure the indefiniteness through words or conduct.

· Non-Competes & Employer K’s: This is based on CAB v. Ingram where there was no real consideration for the non-competes b/c they were added to the K’s after the negotiations were completed. Factors to test the non-compete for reasonableness: 

1) is it restricted to a geographic area where the employer does business

2) is there reasonableness in time (1-2 year covenant is ok)

3) does the employer have a legitimate interest in restricting competition (trade secrets)

CAB distinguishes between duress to an at-will employee and duress to an employee who has a set duration. How did CAB get out of the logic which makes at-will illusory? Similar to the forging doctrine, it’s as if there’s a unilateral K. The employee makes a promise not to compete if the employer keeps him on the job for a reasonable time. P could also use promissory estoppel in this case b/c they performed in reliance on D’s promise not to compete- they kept the D’s on the job, gave promotions and raises. Some jurisdictions require more than keeping employee on the job for a reasonable time; they require additional consideration like promotions, raises. Other jurisdictions will enforce a non-compete if signed contemporaneously, but not if signed after starting the job.

Moral Obligation: General rule is that a promise made in recognition of a prior moral or legal obligation is not enforceable. The assumption here is that no new consideration was provided. The following are the exceptions:

· Promises to Pay a Liquidated Debt that’s Overdue: Under the majority view, the promise to pay a pre-existing debt is enforceable w/o new consideration. The minority rule says it’s not enforceable. The UCC 3-408 says that a promise to pay a pre-existing debt in an instrument (note or check) is enforceable w/o new consideration.

· Promises to Pay for Services Previously Requested: The majority view is that if B performed the services w/o expectation of payment, the promise is not enforceable. If B expected payment, but there was no agreed upon price prior to the performance, if A later offers to pay some amount, and B accepts, A’s promise is enforceable. B’s acceptance serves as the consideration for A’s promise. The minority view says that A’s promise is only enforced to the extent it’s not disproportionate to the value of B’s services. 

· Promises to Pay for Services Not Requested: Majority view in the situations where B is entitled to quasi-contractual recovery, if A later promises to pay some amount, the promise is enforceable if B accepts the fixed amount. However, if B is not entitled to quasi-contractual recovery, A’s promise to pay some amount is not enforceable (Harrington v. Taylor- the axe case, the act was gratuitous). The Rest. (2d) § 86 has a contrary minority view for the scenario where B isn’t entitled to quasi-contractual recovery: A’s subsequent promise to pay is enforceable to the extent necessary to prevent injustice. B will not recover if the services were a gift or if he did not confer an economic/material benefit to A (Webb v. McGowin- saving the guy’s life was a material benefit). 

· Promises to Pay More than an Existing K Calls For: Rest. § 86 (f) – if the benefit conferred is pursuant to a K, a promise to pay more than the K calls for is not binding. NY GOL 511.05- Past Consideration Statute: under this statute, if the promise is made in writing and recites a past consideration which is proven to have been given, then you can enforce a promise to pay more than the K calls for. This NY statute is most commonly used w/ guarantees to a new party after the K is formed.

· Promises to Pay Discharged Debts or Debts made Unenforceable by Operation of Law: A promise of this type is enforceable despite the absence of consideration. A promise to pay all or some of a liquidated or unliquidated obligation starts the running of the statute of limitations anew. The following acts serve as promises to pay: an acknowledgement to pay w/ no contrary intention; a written promise; part payment of interest or principal or giving collateral. The action is limited to the terms of the new promise (ie. until Debtor is able to pay). But you can’t make the promise in the original K or before the debt has matured.  

· Promises to Perform a Voidable Duty: This promise is enforceable w/o consideration b/c the party is choosing to ratify the K instead of avoiding it. This promise doesn’t apply to void K’s. 

· Statute of Fraud: If a party chooses to ratify an agreement that is known to violate the SOF, it must be in writing, can’t be oral. 

· To Whom the Promise Must be Made: Under the majority view, in order to enforce the new promise to pay an old obligation, must make the promise to the obligee or the obligee’s agent. 

Infancy:

· General Info: You’re an infant until you’re 18. An infant’s K and executed transactions (sales, conveyances, releases) are voidable, rather than void. Public policy says that certain infant agreements are not voidable, ie. promise to support an illegitimate child). The UCC gives the infant the same disaffirmance rights as C/L with one exception-  with the sale of goods, the UCC says that an infant cannot disaffirm when there’s a bona fide purchaser for value. Bona fide refers to the fact that the 3rd party didn’t know they were dealing w/ an infant. An infant can disaffirm a K anytime prior to ratification. The whole K must be avoided. But w/ real property, the infant can only disaffirm after majority. 

· 3 Ways to Ratify K: The ratification is not effective if the infant is unaware of the facts upon which his liability depends. The majority view is that the infant doesn’t have to know the law that allows the infant to disaffirm after majority. Also, the ratification is irrevocable. 1) express ratification- the infant can merely acknowledge an executed K, but a mere acknowledgement is not enough for an executory K. 2) ratification by conduct- examples include retaining property for more than a reasonable time, receiving performance from other party (this is after majority is reached), but part payment by the infant is not enough for ratification. 3) failure to make a timely disaffirmance- an infant can disaffirm until a reasonable time after reaching majority. What is a reasonable time is a question of fact. Also, consider what’s equitable, ie. has the other party performed.

· Restitution after Disaffirmance: 1) infant as defendant- the infant must return any tangible benefits received and retained. If the infant has sold the property, and the proceeds of the sale can be traced, the infant is liable for the traceable assets. 2) infant as plaintiff- (Petitt v. Liston- damaged motorbike case) the consideration will be returned to the infant minus the value of the use and depreciation of the property. Though this rule will not apply if the seller committed fraud, if the K was unfair, or if the K is executory. Whether the seller was unfair is a jury question. The modern/NY view if the infant has received services: the infant can only recover to the extent he can restore status quo ante. And since services can’t be returned, an infant’s service K is not disaffirmable. Whereas an infant can disaffirm a credit transaction b/c this is an executory K.

· Necessaries: An infant is liable for the reasonable value of necessaries under quasi-K. There are 2 requirements: 1) Even though the infant’s liability is quasi-contractual, there must be a K w/ the infant, as opposed to the parent or 3rd person. 2) there must be a need for the item b/c the parent or guardian isn’t supplying it.

· Misrepresentation of Age: Remember that a tort liability won’t be imposed if it enforces the K. The majority view is that infants can disaffirm even if they misrepresented their age, unless elements of fraud are present. Under this view, on disaffirmance the infant must return any consideration received or anything traceable to the consideration. With the airfare example (from black letter), it’s not clear whether the grandfather’s $ falls into this last category. If so, the airline is entitled to value of an infant’s fare. Then there’s the question of whether a college education is necessary and if so, maybe the airfare was a necessary, therefore making the infant liable for its reasonable value. The minority view is that if infants disaffirm here, they must place the adult party in status quo ante.

The Mentally Infirm:

· General Info: Most of the time the promises of the mentally infirm are voidable. Though many jurisdictions hold the promise void if the person is adjudicated an incompetent and a guardian is appointed.

· How to Test for Mental Infirmity: The Rest. (2d) represents the modern view- a K is voidable if the person passes the cognitive test of ability to understand the transaction, but can’t act in a reasonable manner in relation to the transaction and the other party has reason to know of the condition. This test applies to senility, retardation, intoxication, medicine’s side effects. (Ortelere used this definition-teacher pension case; the Ct added the motivational test to the cognitive test.)

· Restrictions on Power of Avoidance: The promise of an unadjudicated incompetent that is still executory is voidable; but executed transactions are not voidable (contrary to infancy cases) unless the incompetent can restore the other party to the status quo ante. If the incompetence was obvious, however, the incompetent must make restitution only to the extent that tangible benefits remain.

· Restitution: In the case of an unadjudicated person, K’s that are executory or based upon grossly inadequate consideration are voidable. But if the other party didn’t take advantage of the incompetent, and had no reason to know of the infirmity, the K isn’t voidable unless the other party can be placed in status quo ante. In Swift v. Smigel, a mental illness case, the K was technically voidable if P could have been restored to status quo ante. But that wasn’t possible here b/c the food products were consumed. Therefore, the K stood. Even if the mentally ill person is unadjudicated, if the other party was able to see the mental illness, and did the deal anyway, the K is voidable and the party must make restitution.

· Ratification: The incompetent may ratify the K after capacity is restored, but only if the person has knowledge of the facts upon which liability rests. If no knowledge, the person can disaffirm and get restitution. The person can ratify through words or conduct, and the ratification is irrevocable. After ratification, the person can sue on fraud if need be.

· Necessaries: A mental incompetent is liable in quasi-K for necessaries.

· Intoxication: The Rest. (2d) says that K’s by an intoxicated person are only voidable if the other party has reason to know that the drunk is unable to act in a reasonable manner in relation to the transaction or lacks understanding of it. 

· Exploitation & Unconscionability: You can void a K if the facts combine an infirmity plus duress, fraud, undue influence or overreaching. Realize that you can still have exploitation w/ a fair price. You can also use the doctrine of unconscionability. 

Promissory Estoppel – Rest. (2d) § 90: If there’s consideration, you don’t need promissory estoppel. Not all jurisdictions accept Rest. 90.

· What you must have to apply the doctrine: The first 3 are questions of fact, the 4th is a question of law. 1) A promise, not a statement of intent. Though the promise can be implied through words or conduct. 2) The promise should be one that the promisor reasonably expects will lead the promisee to act or forbear. 3) The promisee must be reasonable in relying on the promise and the reliance must be injurious. 4) The promise will be enforced only if injustice can be avoided by the enforcement of the promise. You can be flexible and only award reliance damages.

· 3rd Parties: Under the Rest. (2d), promissory estoppel now applies to a 3rd party’s reliance on the promise. #8 on p.276: This is when the bank uses the bad note as an asset and it’s discovered by the bank examiners. The promise is D who gives the note to the bank; and the reliance is by the bank examiners. D is liable b/c the RS2 § 90 provides for the contingency of reliance by a 3rd party. And here, the bank examiners’ reliance was foreseeable.

· Charitable Subscriptions & Marriage Settlements: The Rest. (2d) says that these two are binding w/o proof that the promise induced action or forbearance. If the promisor gives $ and bargains for a bldg. to be built in his name, this is good

consideration. Gainberg case in NY: There’s a pledge of $5000 to aid hospital in its humanitarian work. Held: the pledge was an offer to a unilateral K, the performance was carrying on the humanitarian work. The Ct cites Rest 45- the beginning of performance makes the offer irrevocable, but Perillo notes that the hospital is just doing its pre-existing duty. 

-
Areas where you commonly use Promissory Estoppel: 

· Promises in the family

· Promises to make a gift of land 

· Gratuitous agencies and bailments 

· Reliance on offers - Typically it’s reliance on offers for unilateral K’s. The exception is w/ a bilateral K is when a contractor receives a low bid from a subcontractor. The bid must be more than an estimate, and the bid can’t appear to be a mistake. Realize that the subcontractor is bound to the offeree, but the contractor is not bound to accept the subcontractor’s offer until the condition occurs, being awarded the K. Promissory estoppel will not apply if the contractor engages in bid chiseling or bid shopping. This is similar to the Drennan case. Drennan also said that if the subcontractor’s bid expressly or impliedly said it was revocable, the Ct would have enforced it. The Grouse case w/ the pharmacist- the Ct says promissory estoppel can still apply after somebody begins an at-will job since the P can assume a good faith opportunity to prove himself on the job. This is a minority view.

· Under indefinite agreements: This is where the K is a bilateral K void for indefiniteness, and you can’t forge a good unilateral K b/c the promisee has only prepared, not performed. But if the party knows the K is void, it’s unjustified in relying on it. Another example- where the term permanent employment in a K is indefinite. #10 on p.277: The offer is for “permanent employment” and the Court says the K is void b/c it’s fatally indefinite. The employee moved and quit former job in reliance. But, detrimental reliance on a void K creates no rights under promissory estoppel. The employee’s reliance was unreasonable.- Contrast this problem to Grouse because it’s unusual for a court to interpret the term permanent employment literally..

· Promises made during the course of preliminary negotiations, ie. Arcadian Phosphates case. Promissory estoppel can be used even though the parties do not intend to be bound. In Arcadian Phosphates, there was no K of sale but the D had breached an obligation to negotiate in good faith. P had moved into some of D’s offices, P was introduced as the new owners, and P spent $ fixing up D’s docks. For breach of this obligation, D was awarded damages based on promissory estoppel.

· Agreements disclaiming legal consequences, ie. personnel manuals that disclaim legal consequences. Another example, employers that try to revoke benefits after the employee retires or dies. Depending on the language of the agreement, it might only be ok to revoke while the employee is still employed or alive.

· Togstad Case: attorney-client r’ship forms as soon as you give advice. The implied promise is for the lawyer to use due care. In reliance on this implied promise, Togstad forwent the opportunity to get the appropriate lawyer. Therefore, you have injurious reliance and promissory estoppel.

Parol Evidence Rule:  Under C/L, a total integration (writing intended to be final and complete) may not be contradicted or supplemented. A partial integration (final but incomplete) may not be contradicted but it may be supplemented by consistent additional terms. 

· What types of evidence does the PE rule exclude? Prior oral and written agreements, contemporaneous oral agreements. Although contemporaneous written agreements are considered part of the integration.

· Step 1: How to determine finality: Finality is a question of fact determined by the judge. Any relevant evidence is admissible. The writing doesn’t have to be signed to be final. The more complete and formal it is, the more likely that it was intended as an integration. The key requirement is that the parties regard the writing as the final embodiment. Example of a non-final writing: a memo prepared by one party and not shown to the other.

· Step 2: How to determine completeness – 6 approaches:
· (1) Four Corners Rule: the trial judge determines completeness solely by looking at the instrument. A merger clause would be conclusive of a total integration. This approach is losing favor. Paymaster Oil v. Mitchell- the writing is clearly not integrated b/c it makes reference to the oral agreement.

· (2) Collateral Contract Rule/ Wigmore: Ask if the term offered relates to a subject matter dealt w/ in the writing. If the term offered is dealt w/ in the writing, there’s a total integration. If the term offered isn’t dealt w/ in the writing, there’s a partial integration. This approach is also losing favor.

· (3) Williston’s view – Majority Approach: In order for an oral agreement to modify a written K, 3 conditions must exist. (1) the oral agreement should be collateral in form. In other words, if a term is “part and parcel” of the subject matter, it’s barred by the PE rule (Mitchell v. Lath- the ice house case). (2) the oral agreement may not contradict express or implied conditions in the written K. (3) the oral agreement should consist of terms which were natural to exclude from the writing. 

· (4) Corbin’s view: You need to know the parties’ actual intentions. Therefore, admit all relevant evidence, including prior negotiations. Under Corbin, since the PE rule doesn’t apply to contemporaneous agreements, these agreements are admissible. A merger clause is only one of the factors to consider. Corbin assumes a partial integration.

· (5) UCC § 2-202: Final Written Expression: Parol or Extrinsic Evidence

Clause a: Even if the writing is deemed a total integration, a course of dealing or trade usage can be used to supply consistent additional term b/c it’s natural not to include these in the writing (like Williston). A merger clause doesn’t rule out a course of dealing or trade usage unless specific reference is made to this type of evidence.
Clause b: The presumption under the UCC 2-202 is that a writing is a partial integration. There are 2 ways to overcome the partial integration presumption: (1) the parties intended the writing to be a total integration (Corbin). You could prove this intent w/ a merger clause. But the more modern view is that a merger clause should only have an effect if it’s a dickered merger clause, not boilerplate. A merger clause will rarely be conclusive in a K of adhesion. (2) If it’s certain that parties similarly situated would have included the term in the writing. 

Confirmations: Unlike the C/L, a total integration can be based upon a single confirmatory memo. Though confirmations are assumed to be partial integrations.

· (6) Restatement (2d): Pretty much Corbin’s rule. Find out parties’ actual intent. Even if there is a total integration, consistent additional terms are still admissible if: a) the agreement has separate consideration. b) the offered term is not w/in the scope of the writing. c) if the offered term might naturally be omitted from the writing. The Rest. (2d) makes it almost impossible to have more than a partial integration. The Rest. (2d) takes no position on contemporaneous agreements.

Perillo Outlines the Integration Approaches:

· You can take Williston’s natural and normal, followed by the 4 corners rule, and a merger clause if relevant. Williston says the merger clause is conclusive of total integration unless the writing is obviously incomplete on its face.
· You can take Williston’s natural and normal, followed by surrounding circumstances. This is what Williston would do. Lee v. Seagram followed this approach- the surrounding circumstances included that P and D were longtime associates and friends.
· You can take Wigmore’s approach.
· You can take the UCC’s certainty test, followed by surrounding circumstances and merger clause. The merger clause is usually not conclusive under the UCC.
· You can take Corbin/ Rest. (2d) approach and allow all relevant E to find parties’ actual intentions. Here the merger clause is inconclusive, just another piece of evidence. This view is rarely followed.
· Separate Consideration: If the offered term has separate consideration on both sides, there’s at most a partial integration. The only question is whether the offered term contradicts the writing.

· Contemporaneous Agreements: Williston treats contemporaneous agreements as a prior agreement. Corbin only believes there are prior and subsequent exchanges, if it’s contemporaneous it’s part of the original K.

· Subsequent Agreements: The PE rule never excludes subsequent agreements. The only way to exclude a subsequent agreement is by a NOM clause in the K.

· Is the term contradictory? Modern cases and the UCC lean to the view that an offered term must contradict an express term (ie. a merger clause) of the integration. You’re allowed to contradict an implied in law term, but not an implied in fact term. Though there’s no clear distinction between the two. 

· PE Rule and Promissory Estoppel: Promissory estoppel is rarely used to circumvent the PE rule. Lath would have been perfect case for this.

· Undercutting the Integration - Proving Duress, Fraud, Condition Precedents: You’re always allowed to use evidence to show that an agreement was a sham, induced by fraud, duress, etc. Why? The PE rule doesn’t apply until it is known that a K exists. You may want to show that the agreement was not meant to be operative until the condition precedent occurred. This rule is applied to UCC cases. Typically, you’re allowed to introduce extrinsic E to show fraud but not in NY if the E contradicts a specific disclaimer in the writing.

· Step 3: Interpretation of the Contract- Several Approaches
· (1) Plain Meaning Rule (most often followed): The judge determines whether there is a plain meaning or ambiguity by looking at the writing. If the writing/term appears to have a plain meaning, then the plain meaning is used without resorting to any extrinsic evidence. If there is a latent or patent ambiguity, all extrinsic evidence is admissible. This evidence includes prior and contemporaneous talks, subjective intent, trade usage, what the parties said to each other, course of dealing, etc. Another exception to bring in E is so judge understands technical terms.

· (2) Williston’s Rule for an Integration: The reasonable person standard- what a reasonable intelligent person familiar w/ all the relevant usages and circumstances surrounding the writing. 

· (2) Williston’s Rule for a Non-Integration: When there is no ambiguity, use the reasonable expectation standard- the meaning is what the party making the manifestation should reasonably expect the other party to give it. (this is based on the objective theory of contracts.) All extrinsic evidence is admissible except E of subjective intention. But if there is an ambiguity, all E including subjective intention E is admissible. Example w/ Raffles- the Peerless ship: (a) if both parties meant the same ship, there is a K based on that meaning. (b) If one party knew of the ambiguity, or had reason to know, and the other party didn’t know, the K is based on the meaning of the party not at fault. (c) If both parties are equally innocent or guilty, there is no K if they meant different ships. This is where Corbin would disagree- Corbin would weigh their relative faults.

· (3) Corbin and Rest. (2d): Corbin always allows relevant extrinsic E for meaning, even if there is an integration and no ambiguity. When attaching meaning to an ambiguous term, Corbin will weigh the parties’ relative faults, unlike Williston. The Rest. (2d) follows Corbin. 

Pacific Gas case (indemnity clause) rejected the plain meaning rule and adopted Corbin’s view. Pacific Gas does adopt a limitation for bringing in E- there’s a preliminary hearing so that judge can see if a susceptibility really exists. In Trident, the Court is bound to follow Pacific Gas even though it lays down a bad law- even if the writing is integrated and unambiguous, words never have exact verbal precision. Therefore, admit E to show parties’ intention. 

· (4) UCC 2-202: The UCC does not have a rule on interpretation, but it does reject the plain meaning rule. The UCC always permits extrinsic E for meaning, even if there is no ambiguity. This E includes the trio below. The one exception is if the K specifically says that one of the trio terms is negated.

-
Interpretation Problems: For a patent ambiguity, the court can use expert testimony or stare decisis. Though court can use parol evidence when dealing w/ a latent ambiguity. If there’s no evidence to introduce, use a dictionary, or construe against the drafter.

The following terms apply both to UCC deals and C/L deals:

· Course of dealing = a sequence of previous conduct between parties which establishes a basis of understanding in terms of their conduct. Use the parties’ testimony here.

· Course of performance = what the parties did after the agreement was made. Use the parties’ testimony here.

· Trade usage = any practice regularly observed in a trade so that parties are justified in relying on it. Use expert testimony here. Under the C/L, a party is bound by a trade usage if the person is aware of it, or should be aware of it. Under the UCC, a party is bound by a trade usage whether or not it is aware of it. Under the UCC, the evidence must follow a hierarchy: express provisions control course of performance, which controls course of dealing, which controls trade usage. Whether or not the parties intended the express provisions or trade usage/ course of dealing to control, is a question of fact. Some courts will allow a course of performance of negate the express provisions (b/c this indicates what the parties meant), but other courts won’t. When looking at a conflicting course of performance, the court should consider waiver and modification.

       Example of a trade usage- white arsenic. Since trade usage says white arsenic can come in any color, if you really want the color white, you need to negate the trade usage in the K.

· When do you use the trio?: 
Part A of PE Rule- Course of Dealing & Trade Usage: Under modern C/L and UCC, a course of dealing and trade usage may be used to add a consistent additional term. 

Part B of PE Rule- Course of Dealing & Trade Usage: Under modern C/L and UCC 2-202, a course of dealing and trade usage may be admitted to explain an ambiguity. However, under UCC 1-205 (4), if the course of dealing/trade usage is inconsistent with an express term in K, the express term takes priority. Under the C/L, the question to ask is whether the express provisions were intended to negate the trade usage.

Part A of PE Rule- Course of Performance: Since a course of performance is subsequent to the writing, it can’t be excluded by the PE rule. So if a course of performance is used to add a term to the writing, the issue is modification or waiver. You may have an implied modification.

Part B of PE Rule- Course of Performance: Under C/L and UCC 2-202, a course of performance can be used to aid interpretation b/c the course of performance is subsequent to the writing. However, under UCC 2-208 (2), if the course of performance is inconsistent w/ an express term, the express term takes priority.

SOF – THE 1-YEAR PROVISION AND THE REQUIRED MEMO: The statute is designed to prevent perjury and to promote deliberation and seriousness

Steps in analysis:

1. If SOF applies to a K (i.e., w/in the “One Year Provision”) the K is w/in the SOF. If yes, then…

2. Is there a sufficient memorandum? If yes, then SOF is “satisfied.”  If NO, then…

3. Is there an applicable doctrine to take out of the SOF? If YES (ie. Promissory Estoppel, Full Performance one side) then the cases is “taken out of the SOF”.

If NO to 2 and 3, one is “Not in compliance” or one “contravenes” the S/F and the K is NOT ENFORCEABLE. It is subject to the “affirmative defense” of the S/F.

Part I- The 1-Year Provision of the SOF:

· The terms indicate that performance is not possible w/in 1 year: The terms explicitly indicate that performance is not possible within one year (ie. 2 year duration). If by the terms, performance is possible within 1 year, however improbable, the promise is not within the SOF.

· Promises for an indefinite duration: not within the 1 year provision of the SOF.

Q: Which of the following are w/in S/F? A promises to work for B… 

a. For life:  Outside 1 yr provision because it is of an indefinite duration and performance can be completed in less than one year.

b. For 2 years: 
W/in S/F because performance can’t be completed w/in one year. 

c. For life, not exceeding 2 years—Outside S/F (same as a. above)

d. For 2 years if A lives that long—Can be argued either way. Probably w/in because death is not completion of performance, only defeasance.

e. For 2 years, but if A dies the K shall be terminated—W/in. death is defeasance, not full performance.

- - - - - - - - - - - - - - - - - - - - -

· K’s for alternative promises: As long as one of the alternatives can be performed within 1 year, you’re not within the SOF. It doesn’t matter which party has the right to choose the alternative.

· Alternative promises where a party has an option to terminate: 
1) Majority view: Termination of the K is not performance. So even when there are alternative promises to perform for more than 1 year or terminate w/in 30 days, you’re still within the SOF.

2) Minority view: Termination of the K is full performance, therefore you’re outside the SOF.

3) NY View: 
a. Where option to terminate is bilateral, the agreement is not w/in S/F.

b. If option is in D, the K is not w/in S/F.

c. If option is in P the K is w/in S/F.

· Alternative promises where a party has an option to renew or extend K beyond 1 year: The same 2 views exist as with the option to terminate K.
       
NY view on right to extend a K (same as above w/ option to terminate): if the option to renew 

  
is such that it could require performance which could not be completed in one year, and is held by:

a. Both parties/D alone—W/in S/F.

b. P alone—Not w/in S/F.

- - - - - - - - - - - - - - - - - -

· What substitutes take the K outside of the SOF:
1) Full performance by one party. Part performance has no effect; the K is still unenforceable.

2) Promissory estoppel- the plaintiff must injuriously rely on an oral promise.

· Unilateral K’s: Unilateral K’s don’t fall within the 1 year provision of the SOF b/c full performance takes the case outside of the 1 year provision.

· Is a Promise or a Contract Within the 1–Year Section?

Where any of the promises on either side of a bilateral contract (except for alternative promises) cannot be performed within a year from the formation of the contract, the entire contract is within the SOF. This means that none of the promises in the contract may be enforced in the absence of a sufficient memorandum, or full performance, or the application of the doctrine of estoppel.

Part II: Sufficiency of the Memorandum

· Things you don’t need for a sufficient writing: it doesn’t need to be formal or integrated. A note is fine.

· Things you do need:
1) the identity of the contracting parties;

2) the subject matter; 

3) the essential terms in contrast to details (including all executory promises); and

4) it must be signed by the party to be charged.

· What counts as a signature: Any mark, written, stamped or engraved, which is placed with intent to assent to and authenticate the writing as one's own. The signature can be anywhere on the document.

· Oral Evidence Offered by Defendant to Defeat Claim: The party sued may show that the memo does not reflect the true agreement and thus defeat the claim except to the extent that the parol evidence rule excludes such evidence.

· Oral Evidence Offered by Plaintiff: Evidence of an essential term orally agreed to is not admissible on behalf of the party seeking to contradict or supplement the writing and this is true whether or not the writing is an integration.

· When does the memo need to be written: at any time, and it doesn’t have to be delivered.

· How do you connect multiple writings: If the essential terms are in two writings, and only one is signed by the party to be charged, the Statute is satisfied if the unsigned document is physically attached to the signed document at the time it is signed or if one of the documents by its terms expressly refers to the other, or if the documents by internal evidence refer to the same subject matter or transaction. Extrinsic evidence is admissible to help show the connection between the documents and the assent of the party to be charged.

· What if the K doesn’t comply with the SOF: Under the majority view, failure to comply with the statute renders the contract unenforceable. The oral promises are valid but they may not be sued upon at law. Affirmative SOF defense.

· Oral rescission of a K within the SOF: The parties can orally rescind a written executory contract within the Statute. 

-
PER & the Memo: PER allows consistent additional non-essential terms unless there is a total integration.

Part III: K Modifications and the SOF

· If the modification is outside the 1-year provision: it’s enforceable without a writing (check for consideration issues) and the prior agreement is discharged.

· If the modification is within the 1-year provision: if this modification doesn’t have a sufficient memo, the former written contract remains enforceable, unless the new agreement is enforced because of waiver or estoppel.

CONDITIONS, PERFORMANCE & BREACH OF K:

Part I: General Info on Conditions

· Definition of a condition: A condition is an act or event, other than a lapse of time which, unless the condition is excused, must occur before a performance under a contract becomes due, or which discharges a duty of immediate performance.

1) Condition precedent (c/p) = it must occur before the duty of performance arises. The party seeking to enforce the condition has the burden of proof, they must show that the condition occurred.

2) Concurrent condition = the parties must simultaneously tender performance to the other party. Common in sale of realty and SOG cases.

3) Condition subsequent (c/s) = an event that discharges a duty that has already arisen. The burden of proof switches to the D; they must prove their duty to perform was discharged. Common in insurance cases that alter the insured’s SOL.

· Difference between a condition and a promise: Failure of a condition imposes no liability on any party. A breach of promise creates a duty to pay damages.

· What if there’s an ambiguity- is it a promise or condition? On the exam, examine the fact pattern in 3 ways- if you had a condition, if you had a promise, or if you had a condition that gave way to an implied promise. When there’s doubt, courts prefer a promise so as to avoid harsh forfeiture.

Part II: Substantial Performance & Material Breaches

· Factors used to measure the materiality of a breach and the substantiality of performance:
1) Cardozo (in J & Y v. K) says it’s a question of fact and degree. Look at the hardship to both parties. Is there forfeiture to the defaulting party?

2) From the perspective of the aggrieved party, how important is the defect in the overall scheme, ie. the aesthetics are much less important in a factory than in your ranch house.

3) How much has the aggrieved party already received under the K.

4) Rest (2d) says instead of looking to see if there’s a willful breach, look to see if the breach failed to comply with standards of good faith.

5) If the breach occurs early on, it’s more likely to be material.

· When time is of the essence- any delay is a material breach. Although there’s a growing trend to question the effect of the phrase b/c it’s a stock phrase.

· When time is not of the essence- only an unreasonable delay is a material breach.

· When can the aggrieved party suspend performance and/or cancel the K? 

1) When a breach of promise occurs: The non-performance must be serious enough to suspend performance (ie. didn’t receive progress payment). If the aggrieved party waits long enough and there’s no cure coming, they can cancel the K.

2) When a condition fails: the other party can cancel the K right away.

· If the aggrieved party owes a $ payment to the defaulting party (there’s only an immaterial breach), can partial breach damages be deducted from the payment? Yes, but reasonable notice of this must be given to the defaulting party so that they have the chance to cure.  See UCC 2-717: the buyer is given this right. The rationale behind this is that it avoids litigation costs, but this view is not accepted everywhere.

· The Perfect Tender Rule & UCC 2-601: SOG cases are subject to the PTR, not substantial performance. However, the PTR is subject to so many exceptions that it’s as if the doctrine of subst performance applies to SOG.

· Exceptions to the Perfect Tender Rule:

1) unless other wise agreed in the K, or may come from a trade usage (implied-in-fact term of K).

2) subject to the K specifications, ie. if you’re dealing w/ a complex item, small deviations are ok.

3) Can only reject in an installment K (2-612) if the whole K value is substantially impaired.

4) Can’t have a bad faith rejection of goods.

5) If S offers to cure (2-508)- if the time for performance has not yet expired, S has an unconditional right to cure. If the time for performance has expired, S still has right to cure IF S had reasonable grounds to believe the tender would be accepted, or if S seasonably notifies B of the intention to cure. If S complies with one or both of these conditions (like in hearing aid case), B must accept the goods.

6) If S has to use a commercially reasonable substitute under 2-614 (manner of performance), B must accept the goods.

7) Under 2-616 (B’s response to S’s impracticability), if the delay in delivery is not material, or if the allocated amount doesn’t substantially impair the value of the K, B must accept the goods.

· When does S have an Action for the Price- UCC 2-709: (1) The seller can get the contract price plus incidental damages if (a) B accepts the goods, or (b) if the seller is unable after reasonable effort to resell the contract goods at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing. Example of part b- Bartus case, the seller can’t resell the hearing aid that was fitted to some guy’s ear. 

· The Buyer’s right to inspect goods- UCC 2-513.
· How does a Buyer reject non-conforming goods- UCC 2-602.
· The Merchant Buyer’s duties as to rightfully rejected goods- UCC 2-603.
· What if the Buyer doesn’t detail all of the known defects for the seller -UCC 2-605.
· The 3 ways that a Buyer can accept goods- UCC 2-606.
· The consequence of B’s acceptance, & what if the Buyer discovers a breach after accepting the goods- UCC 2-607.
· How does the buyer revoke his acceptance- UCC 2-608.
Part III: How does a defaulting party recover despite being a material breacher?

· Divisibility: A contract is divisible if the performances of each party are divided into two or more parts and the performance of each part by one party is the agreed exchange for a corresponding part by the other party. If a divisible portion is substantially performed, the material breacher may recover the K price minus the damages caused by the breach. The defaulting party can use quasi-K to recover on a divisible portion that wasn’t subst performed.

· Factors to determine if a K is divisible: 

1) Look at the parties’ intent. Base this on a sense of fairness.

2) Are the corresponding performances agreed upon equivalents.

· Divisibility vs. 2 Separate Contracts: the failure of one K will have no effect on the other K. Parties’ intent is key.

· Restitution and Quasi-K Recovery: The rationale is that even though P didn’t substantially perform, the D was still unjustly enriched. There are 3 views on this area.

1) Majority view (NY view also)- a material breacher cannot recover in quasi-K.

2) Rest (2d) & UCC 2-718(2)- can recover the reasonable value of the work minus D’s damages.

3) Rest (1st)- if the breach is willful, no recovery. If the breach is negligent, the party recovers for the reasonable value of his services minus D’s damages.

· Statutory relief: Many statutes permit recovery despite a material breach. Laborers, mechanics, and clerical workers must be paid their wages despite the non‑fulfillment of agreed conditions. The UCC has a formula that permits a buyer in default to get partial restitution of a down payment.

· Independent promises: A party must perform an independent promise even though the other party hasn’t performed his part, ie. employee is wrongfully fired but E’ee still has to follow the non-compete agreeemnt. The presumption in bilateral K’s is for dependent promises. 

Part IV: Excuse of Conditions

· 1.  Wrongful Prevention, Hindrance, & Failure to Cooperate: Even though the condition didn’t occur, P may recover on the K price (not restitution) if P can show that he was prevented by D’s wrongful prevention, hindrance, no cooperation. 

The Rest (2d) does not insist that P make a showing that he would have been ready, willing and able but for D’s wrongful conduct. Under the Rest (2d), P has to show that D’s wrongful conduct substantially contributed to the non-occurrence of the condition.

· 2.  Estoppel: When X tries to retract a waiver, but Y has already had a material change in position in reliance on the waiver, X is estopped. Estoppel also prevents one party from asserting the Parol Evidence rule when there’s a waiver contemporaneous w/ formation of a K (ie. insurance K’s).

· 3.  Waiver and Election: A waiver is a promise to perform despite the non-occurrence of a condition. An effective waiver disables the party from canceling the contract, but does not discharge the waiving party's right to damages.

· The 3 requirements to have a waiver:
1) Only immaterial conditions can be waived, not rights. Incidents to the performance can be waived (ie. time, certificate), but not the performance itself. 
Exception to the materiality rule is when the waiver affects a promised performance. Materiality doesn’t matter here b/c the aggrieved party can sue for breach. Example:

2) The condition being waived must be solely for the benefit of the party waiving it. If the condition benefits both parties, you need a K modification.

3) The party must be aware of all the facts, not the applicable law, before making a waiver.

· Retraction of a waiver/election: Only if there’s been no material change in position in reliance on the waiver. See UCC 2-209(5). An election is not retractable.

· What is the effect of repeated waivers on future performance: it depends on whether the other party justifiably believes that future performances will be accepted in spite of similar defects. 

1) The repeated waivers may be a course of performance, thereby modifying the K. But you’ll have a consideration problem in non-SOG cases.

2) If the party reserves its rights under UCC 1-207, this will negate the K modification argument.

3) Argue that the conduct, the repeated waivers, actually waived the “no waiver allowed” clause in the K. Argue that it would be unconscionable to uphold the “no waiver” clause after the series of waivers.

-
Differences between waiver and K modification: 

1) A waiver can be unilateral; a modification needs mutual assent and consideration for non-SOG.

2) A waiver doesn’t need consideration.

· 4.  Forfeiture: In order to avoid unjust enrichment, the Rest (2d) requires: 

1) disproportionate forfeiture; and

2) the condition excused is immaterial.

· Using the forfeiture excuse with leases and bilateral-K’s: The forfeiture excuse is often used with these types of contracts when the P can show the following:

1) Even if time was of the essence in the K, this is unlike an option K where the party was trying to use extra time to speculate on the market.

2) Argue that the tenant had made improvements to the land, which will go to the L if the condition is not excused (Xanthakey).

3) Argue that good will has built up between the parties over time (Xanthakey).

4) Look to see if the other party actually suffered any real harm.

5) Argue that the delay was merely forgetful, not willful.

6) Argue that part of the tenant’s rent was going towards support of the renewal option (Xanthakey).

C&J Fertilizer v. Allied Mutual Insurance: Bender says that this is a case where the Court could have allowed P to recover using forfeiture as excuse of condition (the condition that P provide proof that there was an exterior break-in). Why? There was disproportionate forfeiture by P, and the condition was immaterial. But the Court took a different approach. It allowed P to recover on the following 3 theories.

1. Reasonable expectations of a party in a K of adhesion. This allows you to ignore the fine print in the writing as well as the Parol Evidence rule.

2. Implied warranties under UCC 2-314 and 2-315: Buying insurance now is as easy and as common as 

       buying goods. Therefore, the insurance, like the goods, should be fit for their purpose.

3. Unconscionability using UCC 2-302 as an analogy. There was unequal bargaining power in this case, 

        there was unfair surprise since the term was in a strange place in the K, P was uneducated.

· Using forfeiture with option K’s: since time is of the essence, any delay will cause the time condition to fail. There is no excuse by forfeiture here b/c the party who was late got what they bargained for; they can’t speculate on the market at the other party’s expense.

· 5.  Conditions of Satisfaction:
· Satisfaction of a party to the K: 
· If the K calls for personal satisfaction (personal taste) as a C/P, A must be honest and use good faith. He’s allowed to be honestly dissatisfied. This type of satisfaction is not subject to court review. Many jurisdictions now allow B to introduce evidence that a reasonable person in A’s shoes would accept.

· If the K calls for satisfaction involving mechanical fitness or utility, A must be reasonably satisfied. This type of satisfaction is subject to court review. Bender says that it may be unconscionable to require personal satisfaction when mechanical fitness is involved.

· Satisfaction of a 3rd party: 
· The majority view is that personal satisfaction of the 3rd party (ie. architect) is required, though good faith is still required. Example of bad faith- the 3rd party doesn’t use his independent judgement, he’s a puppet of the owner. When there’s bad faith, the condition is excused.

· The minority view and NY view is that if forfeiture is an issue (non-SOG cases), the standard is reasonable satisfaction, not personal satisfaction. Bender says you may be able to apply this theory to a personal satisfaction case by analogy (ie. personal satisfaction of a specific art expert).

· 6.  Excuse of Condition Because of Impossibility: Impossibility excuses a condition, if the condition is not a material part of the agreed exchange and if a forfeiture would otherwise occur.

PROSPECTIVE UNWILLINGNESS AND INABILITY TO PERFORM: REPUDIATION

Part I: General Info.

· Repudiation = a material breach whether or not performance is due now or in the future.

· Anticipatory repudiation = a material breach before actual performance is due.

· Ways to communicate a repudiation (present & anticipatory):
1) A party's unjustified positive statement that reveals an inability or unwillingness to substantially perform. The Rest (2d) requires that the statement be sufficiently positive.

2) A voluntary affirmative act that makes one's own performance impossible or apparently impossible, ie. conveying  property to a 3rd person. ie. insolvency is not voluntary, so no repudiation, even though there may still be a breach of K.

3) Rest (2d)- making a conditional statement where the condition goes beyond the scope of the contractual  obligation, ie. I’ll give you the 500 widgets if you advance me $ to float my payroll. Note that in the McCloskey case, the court held that when the D said that he needed P’s help to procure steel, this was not beyond to the scope of the K, and was therefore not a repudiation by D.

· What if a party repudiates in good faith? Doesn’t matter, there’s still a repudiation, ie. Harrison cleaners.

· Distinguishing a repudiation from a K modification: For example, “I won’t perform unless you float my payroll.” If the other party accepts, and there’s consideration in a non-SOG case, there’s a modification, not a repudiation.

Part II: Responding to a Repudiation

· How can the aggrieved party respond to the anticipatory repudiation- Hochster v. DeLa Tour held that: 

1) The P’s remaining duties under the K were discharged. The repudiation excuses the condition that requires P to substantially perform. 

2) P can immediately sue for total breach.

3) P has to show that he would have been ready, willing and able to perform but for D’s repudiation. 

· Can the aggrieved party elect to continue after the anticipatory repudiation? No, b/c this would enhance dmges.

· Retracting the repudiation (present & anticipatory): A party can retract through words or conduct. If the aggrieved party suspends its performance, the repudiation is still retractable. But the following factors cut off the breaching party’s ability to retract:
     



1) change in position, even if there’s no notice of this to the breaching party.



2) notifying the breaching party that the K is cancelled.



3) bringing a law suit for total breach (this is really a change in position).

· Can the aggrieved party urge the repudiator to retract? Yes, but the aggrieved party is not bound by this in any way, ie. the aggrieved urges but then changes position, then the repudiator retracts. The aggrieved party does not lose its right to cancel the K and sue for damages by urging a retraction.

· The Effect of Impossibility on a Prior Repudiation: Subsequent impossibility will discharge an anticipatory breach, and partial impossibility will limit damages for the breach.

Part III: Two Exceptions that Apply to Repudiations

· ***The Diamond Exception- when a party CANNOT sue for total breach following an Anticipatory Repudiation: If the P has fully performed, he cannot sue immediately b/c P will not be at any loss waiting for D to perform.

Example with a SOG case: S fully performs by delivering a machine. B still has to pay $100 within 30 days and give S a security interest in the machine.  But B re-sells the machine on day 11 = a repudiation by a voluntary affirmative act. S can’t sue B until the 31st day- there’s no breach by B until the 30 days pass.

· ***The Debt Rule and Present Repudiations: If a P has fully performed, and D owes P a liquidated sum of money, P can only sue D for a past due debt. So P can sue for each installment after it becomes due, or he can wait and sue for all of the payments at the end. Since it’s expensive for P to sue each time the debt becomes due, he can get a declaratory judgement so all installments are due, but they’re reduced to present value. Or, put an acceleration clause in the K so that all installments are immediately due, no reduction to present value, so it acts as a penalty. Check for unconscionability w/ acceleration clauses.

Part IV: When the Prospective Non-Performance Does NOT Amount to a Repudiation - Assurances

· Examples of Prospective Non-Performance: destruction of subject matter, illness, insolvency

· How to respond to a Non-Serious Prospective Non-Performance: there is no set permissible response. An example is the Cohen case where the real estate to be sold had curable clouds. D overreacted when he cancelled the K. The prospective non-performance was not serious, and P can show that he would have been ready, willing and able but for D’s wrongful repudiation.

· Under C/L- How to respond to a Serious Prospective Non-Performance: 
1) P cannot sue immediately b/c D has not yet breached the K.

2) BUT if there is any breach by non-performance, including an immaterial breach, PLUS the serious prospective non-performance, now P has a right to cancel the K.

· The Modern View on Responding to a Serious Prospective Non-Performance:

1) The Rest (1st)- the insecure party can rely on the serious prospective non-performance and change position, thereby cutting off D's ability to retract the prospective non-performance. The two parties do not have to communicate w/ each other. P CAN’T sue immediately; must wait for actual non-performance.

2) The Rest (2d)- says the insecure party should demand assurances. If D fails to provide assurances within a reasonable time, there is a repudiation. The C/L does not yet support this view.

3) UCC 2-609: (1) When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and until he receives such assurance, may if commercially reasonable, suspend any performance for which he has not already received the agreed return. (4) Once a party receives a justified demand for assurances, failure to provide adequate assurances within a reasonable time not exceeding 30 days is a repudiation of the K. – If the insecurity pertains to something that was known at the time of K formation, it’s unreasonable to ask for assurances.

DEFENSES TO A PARTY’S DUTY TO PERFORM A PROMISE – IMPOSSIBILITY & FRUSTRATION

Part I: General Info. and Defining the Doctrine

· Scenarios where this doctrine commonly arises: personal services (look to see if delegable), death or incapacity of an essential party, destruction of subject matter essential to K, supervening illegality, reasonable apprehension of danger to life or safety.

· Defining the doctrine of impossibility of performance:
1) The Rest (2d) says the occurrence of a supervening event, the non-occurrence of which was a basic assumption upon which the K was made, will discharge the duty to render the promised performance if performance has become impracticable.

2) UCC 2-615: Except so far as a S may have assumed a greater obligation in the K, and subject to 2-614 on  

substituted performance: (a) Delay in delivery or non-delivery (of whole or part) by S who complies with  

                      (b) and (c) below, is not in breach of K if the performance as agreed has been made impracticable by the     

                      occurrence of a contingency the non-occurrence of which was a basic assumption on which the K  

       was made, or by compliance in good faith w/ any govt regulation, whether or not it later proves to be  

       invalid.

· *** The 3 Q’s to ask before asserting this defense:
1) Was there an event which changed the basic assumption on which the K was made?

2) Did the event make performance impossible or impracticable?

3) Did the party seeking to use this defense assume the risk, was there contributory fault, or in hindsight, can the risk be fairly allocated to this party.

· The relationship between foreseeability and assumption of the risk: The Rest (2d) says that foreseeability is just one factor, it’s not conclusive for assumption of the risk. Should the party have guarded against the risk?

Part II: Applying the IOP Doctrine to Common Fact Patterns

· Destruction of Crops: These cases fall under destruction of matter essential to performance. If the K specifies that the source of the crops was A’s farm, no problem using IOP defense. But if no specific source mentioned in K, you may have a Parol Evidence problem if K is a total integration. Argue that the parol evidence is needed to interpret the K, not to add a term.

· Builders: They can’t use the IOP defense b/c there is no basic assumption that the land would be good, or that bldg. would continue to exist. Also, their performance is not impossible b/c they can just build again. Other reasons- the builder is in the best position to judge the risk of fire, etc.

· Repairers: They can assert the IOP defense b/c there was a basic assumption that the bldg. or bridge would continue to exist. When the bldg. or bridge is destroyed, the repairers recover in restitution for the value of their services, and they recover in reliance for any of their materials that were destroyed. Sub K’ors are treated as repairers.

· Death or Incapacity of Person: 

1) If personal, non-delegable services are involved (ie. supervising someone), the K is discharged for IOP. The estate would therefore not be liable on the K, but the aggrieved party may recover restitution in Quasi-K.

2) If the services are delegable, the duty to perform is not discharged by IOP and the estate must find someone else to do the job.

· Reasonable fear of danger: Example- your going on a tour of X city but there’s a terrorist warning. This is reasonable apprehension and IOP would discharge your duty. BUT, if trip was non-cancellable, this is ass. of risk.

· Supervening Illegality: If the law intervenes at no fault to the POR, the IOP defense can be used and party recovers restitution. But if the law simply makes performance more burdensome, the IOP defense is not available.

Part III: Temporary and Partial Impossibility

· How do these compare to total impossibility: When the impracticability is temporary or partial, the general notion is that the POR is obligated to perform to the extent practicable, unless the burden of performance would be substantially increased. However, the promisee may reject any delayed or partial performance if the tendered performance is less than substantial.

Temporary impossibility- suspend performance to see if the impossibility passes. When it does pass, the duty to perform returns unless performance has become substantially more burdensome.

Partial impossibility- only the portion that is partially impossible is discharged, perform the rest.

· Temporary Impracticability under UCC 2-615(a): If the seller expects to be late in tendering delivery and if the lateness is excusable because of impracticability, the seller must timely notify the buyer of the expected delay. The buyer may then cancel any non‑installment contract. The buyer may cancel any installment delivery or installment contract under the criteria for cancellation discussed in connection with exceptions to the perfect tender rule. On the other hand, the buyer may within a reasonable time, not exceeding 30 days, agree to accept the delayed delivery or deliveries.

· Partial Impossibility under UCC 2-615(b): Allocation is the key concept when the seller, on grounds of impracticability, can deliver only part of the promised goods. The seller must seasonably notify the buyer of the shortfall, and inform the buyer of the estimated quota allocated. The buyer has a reasonable time, not exceeding 30 days, to accept the allocation. If the buyer does not accept, the seller's duties are discharged. If the contract is an installment contract, the buyer's right to cancel are subject to the criteria for canceling installment contracts discussed in connection with exceptions to the perfect tender rule.

· Impracticability of Means of Delivery/Performance under UCC 2-614(1): Although delivery modalities may be of serious concern, they are not usually at the core of the bargain. Consequently, if available, a commercially reasonable substitute must be employed and accepted.

· Impracticability of Means of Payment under UCC 2-614(2): If the agreed manner of payment becomes unavailable, the seller's obligation to deliver is discharged but, if a commercially reasonable substitute manner of payment is available, the buyer has the option to use the substitute, thereby reinstating the seller's duty to deliver.

Part IV: Force Majeure Clauses

· These clauses are supposed to provide protection against foreseeable events which may cause delay. They shift this risk to the other party.  

· Increasing your protection from that already provided by law: If a party wants to broaden his protection under the impossibility doctrine, he must use specific language, not general language.

· “Including but not limited to...”: if you don’t use this phrase, ejusdem generis will limit the application of the protection to scenarios that are listed in the K.

Part V: Frustration of the Venture

· The factors you need for this defense: 
1) a supervening event, the non-occurrence of which was a basic assumption of the K

2) at the time of contracting, the parties didn’t reasonably foresee the event, no A of risk, no fault

3) the K’s purpose is almost completely destroyed

4) both parties were aware of this underlying purpose at the time of contracting.

· Krell case- the coronation case, this is where the doctrine originated. What’s unique about frustration is that performance is still possible, it’s just that b/c of the supervening event, it’s now pointless. 

· The Gap Theory: this comes from the uranium oxide case. The arbitrator said that even though the K had a clause which said that performance would not be excused under any circumstances, the party’s duty to perform was discharged b/c if the parties couldn’t foresee the event, then the K’s language should not apply to it. 

THE FIRST TYPE OF REMEDY – DAMAGES

· The 4 showings that the P must always make in order to recover damages:
1) P must show that he would have been ready, willing and able to perform but for D’s breach.

2) P must prove with sufficient certainty the extent and amount of damages. The standard for certainty is higher w/ an expectancy recovery.
3) Using the Hadley principle, the damages must have been foreseeable at the time of contracting. The general damages will flow naturally, but in order to get consequential damages, D must have knowledge of P’s situation.
4) P must have used reasonable efforts to mitigate his damages, find a substitute, etc. P can recover the expense of his mitigation, even if his attempt was unsuccessful.
· Do you consider the willfulness of the breach in awarding damages? Only when giving punitive damages, not compensatory. Also consider it in a J&Y v. K fact pattern to find out why the K spec wasn’t followed by D in deciding whether to award the expensive cost to repair.

· Election of Remedies: In the absence of statute, a plaintiff CANNOT recover both restitution and damages. Under the UCC, recovery may be had under both headings.
Part I: Formulas

1. Compensatory Damages = General Damages

a. Expectancy = LIV + conseq/incid. – CA.  The goal is to put the non-breaching party where it would have been  

                                                                              if D had fully performed. P must prove expectancy w/ certainty, 

                                                                              foreseeability and mitigation.

        With Jacobs & Young v. Kent, O’s options for a recovery included: 1) the LIV associated with the home full of  

        Cohoes pipe; 2) the cost to repair the Cohoes pipe; or 3) the market value diminution of the home. Option #2 

        was disproportionate to #1, therefore it would be economically wasteful to grant #2. Part of the reason is that 

        demolition was involved in making the repairs, as opposed to just completing the performance like with the hay  

        crop case. So #3 was given.

        Lawyers and the Expectation recovery: A lawyer can’t collect the E interest from his client and so he’s limited  

        to restitution, the reasonable value of his services. 

        When the lost profits are disproportionate to the fee of D’s services: The Rest 2d says not to give the lost  

        profits.

        If P can’t prove expectancy w/ sufficient certainty, this is the next line of attack. P can get:


Reliance = the cost of P’s performance.  Put P in the position as if the K had never been formed, OR


Rental value of the property, OR


The value of the opportunity (you only use this in contest and insurance scenarios).

b. Reliance: The reliance recovery can’t exceed the expectation recovery. Reliance is limited by expectation.

1) D’s Burden of Proof: D must prove that P was in a losing K if P wants to collect reliance b/c  

        he can’t prove expectation.

2) What does P actually recover in reliance? P’s out-of-pocket expenses, $ spent on P’s part  

                                     performance. We read the English case that allowed P to recover for pre-K expenses, but 

                                    Gruber only allowed P to recover expenses that were foreseeable at the time of contracting.

c. Restitution = benefits that the P confers on the D. Restitution is ONLY given when there’s a material breach  

        and the K has been cancelled. The plaintiff receives the reasonable value of services rendered, goods delivered,  

        or property conveyed, less the reasonable value of any counter‑performance received.

1) **Fact patterns where restitution is sought: a K is avoided b/c of duress, 

misrepresentation, or lack of capacity; when infants are liable for their necessaries; when a K is void for indefiniteness; when a K is discharged for impossibility/frustration (reliance is also given); when the material breacher wants to recover in quasi-K.

2)     3 Views on the Effect of the K price on Restitution:

1. The K price is not conclusive, it’s considered, but the reasonable value of P’s services is awarded.

2. The reasonable value of P’s services is awarded, but the K price is the ceiling.

3. P is awarded the pro-rata portion of the K price.



3)     When P has subst. performed and D’s only obligation is to pay a liquidated amount:  

                                           This is similar to the debt rule. Here P can only recover the liquidated amount/debt, not restitution.

2. Consequential Damages = Special Damages: P must satisfy the burden that both parties knew at the time contracting that this specific risk existed if D were to breach the K. The tacit agreement test is no longer used. Also, if P is seeking lost profits as consequential damages, it is particularly important to satisfy the 3-part test: 1) were the damages forseeable at the time of contracting; 2) is there sufficient certainty as the type and extent of the damages (key here); and 3) did P try to mitigate or avoid consequences.

3. Punitive Damages- Sometimes these are awarded when D’s breach mingles w/ oppression, malice, fraud, gross negligence. Other courts require an independent tort, ie. fraud or interference with contract. 
4. Liquidated Damages: They are enforceable IF-
a. The parties did not intend the clause to serve as a penalty. It’s not conclusive if the parties labeled it a penalty.

b. At the time the K was formed, the damages were difficult to estimate.
c. The stipulated amount is a reasonable forecast compared to the anticipated damages or the actual damages.
· UCC 2-718(1): Even if the liquidated damages were unreasonable at the time of K formation, they will be enforced if they are reasonable compared to the actual damages.
· Shotgun clauses may be upheld if they’re compared to the actual harm, not the anticipated harm.
· Have your cake and eat it too clauses are not enforceable.
· When D can prove that P suffered no actual harm- The majority view under C/L is that P is still entitled to the L.D. as long as the amount is reasonable compared to the anticipated harm. The minority view won’t give the L.D. because no windfall to the P. The UCC gives P the L.D. just like the majority view.
· When the stipulated sum is too low- clearly the L.D. provision is not a penalty clause, so try to argue that it’s unconscionable because it is so low. Argue unconscionability over D’s illusory promise.
5. K’s for the Sale of Realty:

a. When the vendor breaches the K: In addition to the English or American rule recovery, the vendee may also be entitled to consequential damages if he can prove foreseeability and certainty.

1) English rule = B only gets the deposit back. B can get the damages for the loss of the bargain IF vendor acted out of bad faith, ie. refusing to convey title for no reason.

2) American rule = B gets the deposit and the loss bargain damages regardless of S’s good or bad faith. For the loss of bargain damages, some courts give the interest rate differential, others give the difference between the market value and K price of the home.

3) If the vendor just delays in conveying title to vendee- vendee gets rental value.

b. When the vendee breaches the K: Vendor gets the K price – market value. 
6. Employment K’s:

a. If employer breaches the K- employee gets the full K price minus any $ already received under the K, in essence it’s the salary for the unexpired term. But check to see if the employee is in an exclusive/non-exclusive K. It it’s exclusive, the employee’s damages are reduced by what he’s making at his new job.

1) Offsetting benefits rule: even if P takes a dissimilar job, his damages will be reduced b/c he only got the new job b/c of the employer’s breach.

2) Does the employee have to mitigate by making a new K with the employer? No, not if it’s going to cause the employee to suffer undue risk or humiliation.

3) Burden of Proof in employee v. employer cases: The employer, D, has the burden of proving that there are similar jobs available for P to take, thereby showing that P didn’t mitigate his damages.

4) Burden of Proof with indep. K’or v. employer cases: Now the indep. K’or has the burden of showing that there are no similar jobs available b/c he knows the job market better than the E’er.

b. If employee breaches the K-
1) If the breach is willful, the employer gets the amount of $ it would cost to replace employee = MV services – K rate.

2) If the breach is not willful, the employer gets the amount of $ it would cost to replace employee = MV services – K rate. The difference is that the employee has a better chance of getting restitution in quasi-K if the breach is non-willful.

7. Construction K’s:

a. When the O breaches-

1) Breach before the construction starts: K’or gets expectancy (LIV-CA).

2) Breach during construction: K’or gets the profit earned to date = K price (that $ not already given to K’or) – cost of completion, plus cost of labor and materials.

3) Breach after construction finished: K’or gets the full K price (b/c of subst performance) + interest (if $ is late). 

· If O’s breach just causes a delay: the K’or gets the rental value of the equipment.

· When the K’or is in a losing K: use restitution rather than the expectancy/reliance recovery.

· K’ors never get consequential damages, but an O can.

b. When the K’or breaches- 

1) Breach before construction starts: O gets cost to complete + delay damages (the rental value).

2) Breach during construction: O gets the cost to complete + delay damages (rental value). BUT, if the completion involves economic waste (like w/ pipes in J&Y v. K), then give O the rental value of the land or the MV diminution. The K’or may recover under quasi-K or divisibility here.

· A note on J&Y v. K: if there’s a specific reason for using one brand of pipe over another, or  


                      if the breach is willful, then the court may grant the expensive cost to repair.

· The flipside of economic inefficiency is unjust enrichment to the D: if the court doesn’t grant the cost to repair, the breaching party is being unjustly enriched. Argue that the two parties should split it to avoid the windfall to the D.

3) Breach by late performance- O gets the rental value for the time O couldn’t use the property.

8. Breach of Payment in an Installment K: Look for the debt rule (if it’s a present repudiation) and accelerated 

       damages clause.

UCC & DAMAGES

BUYER’S  DAMAGES                                                                                                          SELLER’S DAMAGES

B’s Remedies in General- 2-711: (1)  When                                           S’s Remedies in General- 2-703: S can with-

the B rightfully rejects or S repudiates, B can                                          hold delivery of goods, stop a delivery, resell 

cancel the K, recover any part of the price that’s                                     and recover damages under 2-706, recover 

been paid, and also get cover, damages for non-                                     damages for non-acceptance under 2-708 or

delivery under 2-713. (2) When S fails to deliver                                    recover for the price under 2-709, or cancel 

or repudiates, B can also get specific performance                                  the K.

under 2-716.

B’s Damages for Cover- 2-712: Damages =                                            S’s Damages for Resale- 2-706: Damages = 

cover price – K price + incid/conseq dmges.                                           Resale price – K price + incidental damages.

B’s Dmgs for S’s Non-Delivery or Repudiation-                                    S’s Dmges for B’s Non-Accept. or Repud.-
2-713: Dmges = MP when B learned of breach – K                                2-708: Dmges = unpaid K price – MP at time

price + incid/conseq damages.                                                                 of tender + incidental damages.

B’s Incidental & Consequential Dmges- 2-715                                       S’s Incidental Dmges- 2-710
B’s Dmges if B accepts non-conforming goods and                                S’s Action for the Price- 2-709

Notifies S of the breach- 2-714: First B must have 

notified S of the breach under 2-607, and then he’s                                 S’s Dmges for Specially Manufact. Goods-
entitled to warranty dmges under 2-714.                                                   2-704
B’s Right to Specific Performance- 2-716.
B’s right to deduct partial damages from the price- 2-717:
As long as B notifies the S, B can deduct partial damages from

any part of the price still due under the same contract.

2-718: Liquidation or Limitation of Damages, & Deposits. 

- - - - - - - - - - - - - - - - - - - -

Buyer’s Total Breach Damages – B’s General Damages:

1) If S repudiates or doesn’t deliver, use the market price formula in 2-713. B’s damages = Market price when B learns of breach – the K price; OR

2) If B covers and buys substitute goods in good faith, use 2-712. B’s damages = cover price – K price.

2-713: B’s Damages for Non-Delivery or Repudiation: 

(1) The measure of damages is the difference between the MP at the time when the B learned of the breach and the K price, plus any incidential/conseq damages, but less expenses saved in consequence of S’s breach.

(2) MP is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

2-712: Cover Damages, When B buys substitute goods:

(1) The B may cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from seller.

(2) B may recover from S as damages the difference between the cost of cover and the K price, plus any incidental/conseq damages, but less expenses saved in consequence of S’s breach.

(3) Failure of the B to effect cover within this section doesn’t bar him from any other remedy.

_______________________________________________________________________________________________

Buyer’s Damages for Breach of Warranty: 2-714

When the B has accepted goods and given notification under 2-607, he can recover damages for the non-conformity = value of goods as warranted – value of goods as accepted + incidental/conseq. 

_________________________________________________________________________________________________

Buyer’s Consequential and Incidental Damages: 2-715
1) When is B entitled to consequential damages? If at the time of S’s breach there is no substitute reasonably available, and S had reason to know of the lack of available cover (foreseeability) either at the time of contracting or at the time of breach. This forseeability test differs from the C/L. B must still satisfy the certainty test.

2) Can a K exclude or limit consequential damages? Yes for merchants, but limitation of these damages for personal injury with consumer goods is prima facie unconscionable.

2-715: B’s Incidental and Consequential Damages
(1) The B’s incidental damages resulting from S’s breach include expenses reasonably incurred in inspection, receipt and care of rightfully rejected goods, and costs incurred in the attempt to substitute/cover.

(2) Consequential damages resulting from the S’s breach include: (a) any loss resulting from general or particular requirements and needs of which the S at the time of contracting had reason to know and which could not be prevented by cover; (b) injury to person or property proximately resulting from any breach of warranty.

_________________________________________________________________________________________________

Seller’s General Damages for B’s Non-Acceptance or Repudiation: 2-708

The formula for the damages = unpaid K price – MP at tender. 

1) What happens when this formula is inadequate?  The formula is inadequate when it only gives S nominal damages. S is then entitled to the profit (including reasonable overhead) so that it’s as if B fully performed. S gets the lost profit recovery when S is a lost-volume seller, meaning that S has an unlimited supply of the goods/ non-exclusive K.

2-708: S’s Damages for Non-acceptance or Repudiation

(1) The measure of S’s damages is the difference between the MP at the time and place for tender and the unpaid K price, plus any incidental damages, but less expenses saved in consequence of the B’s breach.

(2) If the measure of damages in (1) is inadequate to put the S in as good a position as B’s performance would have done, then the measure of damages is the profit, plus incidental damages.

_________________________________________________________________________________________________

Seller’s General Damages when it Resells: 2-706

If the public or private resale is done in a commercially reasonable manner, S’s dmges = K price – resale price. S gets to keep the profits on resale.

· It’s not clear if S can use the MV formula in 2-708 if the resale price > MV. S shouldn’t get a windfall.

_______________________________________________________________________________________________

Seller’s Incidental Damages: 2-710

No matter whether S sues for the price, or for damages following resale, or for profit, S can get incidental damages = expenses incurred for stopping delivery, transportation cost after B’s breach, the resale costs, etc.

_________________________________________________________________________________________________

Seller’s Action for the Price: 2-709

This is not a damages action. S is entitled to the price when B accepts the goods and when the goods are not re-salable. Goods tend not to be re-salable when they’re specially manufactured for B (ie. the hearing aid).


2-709: Action for the Price

(1) When the B fails to pay the price as it becomes due, the S may recover the price plus any incidental damages for-

(a) goods accepted or conforming goods lost/damaged after their risk of loss has passed to the B; and for

(b) goods identified to the K if the S is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

_________________________________________________________________________________________________

Seller’s Damages with Specially Manufactured Goods: 2-704(2)

1) If B breaches in the middle of the manufacture, S can complete the manufacture and then use the resale remedy or an action for the price; OR

2) If B breaches in the middle of the manufacture, S can stop the manufacture and resell for scrap or salvage value. Here the UCC remedy isn’t clear.

3) If B breaches after the manufacture is done, S can use the resale remedy or an action for the price if not resalable.

SPECIFIC PERFORMANCE – AN EQUITABLE REMEDY

· When is S/P decreed? When the damages at law are inadequate. S/P is an exercise of the court’s discretion. Realize that even if P can prove that damages are reasonably certain, they may still be inadequate.

· Mutuality of remedy: This notion that since D would be entitled to S/P then so should the P is in disrepute.

· Definiteness of the parties’ obligations: In order to order S/P, make sure the parties’ obligations are not indefinite. This is only an issue with S/P, not so much with damages.

· When an employee has breached the K: Employment contracts are not specifically enforced against the employee. Such decrees would reek of involuntary servitude and possibly would run afoul of the Constitution. At times, however, an employee may be enjoined against working for another, resulting in indirect enforcement.

· S/P and a L.D. Provision: The presence of a liquidated damages clause does not preclude an award of specific performance.

UCC 2-716: B’s Right to Specific Performance

(1) S/P may be decreed where the goods are unique or in other proper circumstances.

(2) The decree for S/P may include such terms and conditions as to payment of the price, damages or other relief as the court may deem just.

· Defenses against S/P:

1) difficulty of supervision

2) impossibility (as in the Bettancourt case when property was sold to a 3rd party) Equity will not order a defendant to render a performance that is impossible even where impossibility will not excuse the breaching party in an action for damages.

3) laches = undue delay by P

4) unclean hands of P

5) unconscionability

6) there’s no public interest involved with the K.

_________________________________________________________________________________________________ 

THIRD PARTY BENEFICIARIES: 1) Is P a 3rd PB? 2) If yes, can a defense be asserted?

The Incidental Beneficiary: A party who receives benefits from a promisor’s performance, but who is not the intended beneficiary.

(1) The incidental beneficiary has no rights under the contract.

(2) There is no privity

(3) There is no intent to benefit this party.

Part I – 3rd PB v POR

· Classifications under the Rest 1st: Doesn’t consider the intent to benefit the 3rd P.B. 

1) Donee beneficiary: there’s a close family r’ship (ie. Dutton v. Poole).

2) Creditor beneficiary: the POR promises to discharge the PEE’s actual or asserted obligation against the 3rd P.B.

· Classifications under the Rest 2d: 
1) Intent to benefit.

a. When the POR’s performance runs directly to the 3rd P.B., there’s clear intent to benefit. This is the standard test.

b. When the POR’s performance runs to the PEE, there’s no intent to benefit the 3rd P.B.

c. When the POR’s performance runs nowhere (ie. forbearance), use the broader Wooden test- the PEE’s intent as reasonably understood by the POR.

2) Creditor-type Beneficiary: There must be an actual money obligation that runs from the PEE to the 3rd P.B., it doesn’t matter whether the obligation is enforceable.

3) Donee-type Beneficiary: The PEE intends the beneficiary to receive the benefit of the promised performance (ie. the will and the devisees).

· The above only gives the 3rd P.B. the right to sue, it doesn’t guarantee success.

· If the 3rd P.B. can sue the POR, make sure the damages suffered still satisfy the Hadley rules (Moch).

· Public Contracts: Courts won’t allow a crushing burden on the POR, therefore there’s no liability to individuals unless the K expressly says so. Comes from Moch v. Renssalaer. 

· Defenses that the POR has against the 3rd P.B.:
1) Any valid defense the POR has against the PEE is good against the 3rd P.B., such as failure of an express C/P, lack of consideration, breach of warranty.

2) The POR may or may not be able to assert a defense that the PEE has against the 3rd P.B. Rouse- it’s a question of interpretation. Does the POR promise to pay what the PEE says he owes (no defense) or what the PEE actually owes (has defense). If the promise is to pay a specific debt, it is generally held that the promise is to pay irrespective of such a defense.

· Exceptions to the POR’s defenses against the 3rd P.B.:

1) The agreement specifies that defenses can’t be used by the POR (ie. problem with the insurer and mortgagee).

2) Vesting when the POR and PEE modify the original K.

a. Rest 1st: Donee beneficiaries vest immediately upon the formation of the K. Creditor beneficiaries vest upon reliance or assent.

b. Rest 2d: For both categories- there’s vesting when there’s either (a) a material change of position in reliance on the first K without knowledge of the new K; or (b) there’s assent to the first K in a manner invited by the POR or PEE (ie. send smoke signals).

3) Vesting and Infants:

a. Rest 1st: The infant vests immediately. The new K is ineffective.

b. Rest 2d: The POR and PEE intended to confer an irrevocable right on the infant, unless otherwise agreed.

c. The assent of an infant is assumed, therefore the infant vests immediately.

Part II: 3rd P.B. v PEE

· Creditor Beneficiaries: the 3rd P.B. can sue the PEE here.
· Donee Beneficiaries: Typically the 3rd P.B. cannot sue the PEE, though there’s one exception under the following three conditions. When this exception occurs, draw a new triangle with the PEE in the POR corner in order to determine whether there’s an intent to benefit the 3rd P.B. The 3rd P.B. would get restitution b/c the PEE is unjustly enriched by the new K.  (the consideration that the POR gave the PEE)
1. There’s a new K between the POR and PEE.

2. The K is ineffective to eliminate the 3rd P.B.’s rights (ie. b/c of vesting).
3. The PEE has obtained something of value under the ineffective K.
Part III- The PEE v. POR:    this is allowable, except when....

· When the 3rd P.B. releases the POR: With the donee and creditor types, if the 3rd P.B. validly releases the POR (ie. using consideration or a substitute like a signed writing), the PEE has no claim against the POR. The release discharges the PEE’s debt against the creditor beneficiary.

-
In addition to the POR’s liability to the beneficiary, the POR is under an obligation to the PEE for performance of the contract. The promisor’s contract is with the promisee.

Creditor Beneficiary Contract

- Breach by the promisor can cause substantial harm to the promisee.

- Damages are recoverable.

Donee Beneficiary Contract

- The promisee usually suffers no damages by a promisor’s breach, and restitution may not be a satisfactory remedy.

-  In such cases the legal remedy may be inadequate and thus specific performance will be entertained.

_________________________________________________________________________________________________
ASSIGNMENT AND DELEGATION
· Assignment = An assignment is a manifestation of intent by the owner of a right to execute a present transfer of the right to another party. The manifestation of the intent must be addressed to the assignee or someone on the assignee’s behalf.

· Obligor = The party who has undertaken the obligation/duty to perform.

· Assignor = The party who originally has the rights under the contract but transfers them to the assignee.

· Assignee = Has the right to receive the performance.

· Language of an Assignment: (words of transfer) I sell…I assign…I grant…I transfer, give, convey . . . .
Not words of assignment (at most it is a promise to assign)

I promise…I will…I acknowledge…I owe…

Example of an Assignment for Value:




The Gratuitous Assignment:
1. Gratuitous assignee has a revocable right that can be terminated by events unless it has been completed.

2.  The fact that the assignor makes a gift of the right against the obligor is not a defense available to the obligor.  

3. Ways to terminate the gratuitous assignee’s rights: 

(i) death of the assignor

(ii) subsequent assignment of the same right

(iii) notice of revocation communicated by the obligor to the assignee.
4.  Ways to complete the assignee’s gift to make the right irrevocable:
(i) Receipt of payment by the assignee

(ii) Delivery of the assignment in writing

(iii) Delivery to the assignee of a symbolic writing that incorporates the debt

(iv) Promissory estoppel.
NOTE- Notice by gratuitous assignee to the obligor is not completion.

5.  Ways for the assignor to complete the assignee’s gift:


a. Rest (2d): Assignor can hand the contract over to the assignee.  


b.  NY Statute: Assignment is in writing signed by the assignor.


c.  A Symbolic writing (like stock)
                     NOTE- Assignment for a pre-existing debt is for value and is not gratuitous.  

The Voidable Assignment: An assignment is voidable by the assignor due to:



1. Infancy



2. Fraud


3.  Duress

Assignment of a future right: An assignment of a future right is one where assignment is made for a right which will arise under a contract that has yet to be made.

· Common Law rules:

1.  An assignment for value of a future right is an  equitable assignment.

2. Such rights were considered to be superior to those of the assignor. 
What Rights are Assignable? A right is assignable EXCEPTwhere the assignment:



1.  Would materially change the duty of the other party;

(1) Duty to pay a the assignee is not a material change

(2) Duty to paint different person would be a material change

               2. Would materially vary the burden or risk of the other party.

(1) House owner with fire insurance sells house.

(2) UCC says it i
Bs a new risk. New party = new risk.

                       3.  Would impair materially the other party’s chance of obtaining return performance, ie.

                    an assignment coupled with an improper delegation.

              4.  Would be contrary to public policy. 

· If the obligor expressly or tacitly consents to thessignments there is a effective waiver.

-
Contractual authorization of an assignment:



1. A contract provision that authorizes an assignment will be honored.

2. Even if the rights are not otherwise assignable.
· Anti-Assignment Clauses-  3 views:

1. Interpret the anti-assignment clause as a promise not to assign. The assignment is still effective, though  

                            the obligor can sue the assignor and recover nominal damages.

2.  The anti-assignment clause is effective.

3. UCC § 2-210 (3): Unless circumstance indicate otherwise, a prohibition of assignment of the contract  

                            is to be construed as barring only the delegation to the assignee of the assignor’s performance. The     
                            assignment is therefore effective.
                       4. UCC § 2-210 (4): An assignment of the contract or “all my rights under the contract” or similar terms is  
                            an assignment of rights and unless the language or the circumstances indicate the contrary, it is a  
                            delegation of the performance of the duties of the assignor and its acceptance by the assignee constitutes  
                            a promise by him to perform those duties.  This promise is enforceable by either the assignor or the  
                            other party to the original contract.
· The Assignment of Option Contracts: The offeree’s rights in an option contract are assignable provided the rights are otherwise assignable and the duties otherwise delegable and any promise expected to be made by the offeree has been made.

· The Assignment of Requirements Contracts: The UCC says that good faith will bind the assignee so that the assignee must approximate the assignor’s requirements. The court will also watch to see if the assignee has fewer requirements.

· The Assignment of an Output Contract: This is not a problem since in this type of contract the seller has all the discretion, rather than the buyer like above. The assignment of rights, delegation of performance and assumptions of liability does not release the original party (buyer) to the contract.
Example of an assignment with an Ouput K:




ii) Defenses that can be raised may run the gamut of the defenses to a contract
· Defenses and Counterclaims of the Obligor v. Assignor:

· The obligor may assert against the assignee any defense which the obligor could have asserted against the  assignor. The maxim is that the assignee stands in the shoes of the assignor.

· The same rule applies to the sub-assignee.

· Successive Assignees for Value- who has priority? 3 views.

· English Rule: First to give notice to obligor get the assignment.

· NY Rule:  First in time is first in right.
· Rest (2d) – Four Horsemen: The first in time wins unless the second assignee notifies the obligor, paid value  for the assignment and receives payment.
-
Successive Gratuitous Assignees- who has priority? The subsequent assignment of a gratuitous right revokes the first assignment.
-
Vesting – An exception to the rule on obligor’s defenses: Vesting occurs when the assignee notifies the obligor of  
        the assignment.
· When the rights of the assignee have vested, they may not be discharged or curtailed by a subsequent 

                               agreement or other voluntary transaction between the obligor and the assignor.

Rights of the Assignee v. Assignor:  This ONLY applies to assignees for value.

· Express Warranties: the assignor and the assignee may agree as they wish to warranties. A warranty disclaimer is similarly upheld where the parties agree to the disclaimer.

· Implied Warranties (3 of them): 
1.The assignor will do nothing to defeat or impair the value of the assignment. Example- a subsequent assignment would defeat the original assignment.

2.  The right exists and is not subject to any defenses, or the defenses would have to be apparent to the assignee, Ex. if the assignor repudiates the contract and then assigns the right, there is a breach of warranty.

3.  Any document delivered is genuine and what it purports to be.

CAVEAT: The implied warranties do not run to a sub-assignee.

           The assignor does NOT impliedly warrant that the right is assignable, that the obligor is solvent, or that the  

           obligor will perform.

- - - - - - - - - - - - - - - - - - - - - - -

Delegation:

· Delegation = A delegation occurs when an obligor (delegant) appoints another person (delegate) to render a performance that is owed to a third party.  The performance travels but the liability does not leave the delegant.

· How to discharge a delegant’s liability – Novation: There’s a three party agreement whereby the delegate assumes the duties of the obligor (delegant) and the assumption is accepted by the obligee (the other party) as consideration for the original obligor’s liability. Discharge only occurs by consent of the obligee.

-
Liability of the Delegate: The delegate becomes liable to the third party ONLY if the delegate makes a promise that is deemed to be a promise that is for the benefit of the third person.
Mortgage Assumption Example where delegate not liable but is allowed to pay bank:




What duties are delegable? 
· The test is whether the performance by the original obligor is under the obligor’s personnel supervision.

· Where the K is predicated on the unique skills of the obligor, personal services or close relationships (ie. lawyer, doctor).
What’s the effect of an improper delegation? Any attempt at delegation of a non-delegable duty is ineffective and is a breach.  If the delegant insists that the obligee accept the delegate’s performance, it’s a material breach.
DISCHARGE

1) Different Ways to Discharge Contractual Duties:

i) Non-fulfillment of a condition

ii) Anticipatory repudiation

iii) Impossibility of performance / frustration

iv) Disaffirmance for lack of capacity

Mutual Rescission: Requires mutual agreement.

Two parties to an executory bilateral contract can rescind it by mutual agreement.  The surrender of rights under the original agreement is the consideration for the mutual agreement to rescind.

Distinctions:  parties to a contract are free to end the obligations of the contract by agreement within limits.

The limits are imposed by consideration-

(i) Three distinguishable situations

1. Rescission occurring before any performance

2. Rescission occurring after part performance by one or both parties.

3. Rescission occurring by full performance by one party

(ii) The first two situations

1. Consideration is found by the surrender of the rights under the original agreement by each party.

(iii) Third situation

1. Rescission is void for want of consideration

Implied Rescission: They can be implicit in conduct.

Cancellation v. Rescission

In the face of a material breach, the injured party may properly cancel the contract. 

UCC § 2-270: Unless the contrary intention clearly appears, expressions of cancellation or rescission of the contract or the like should not be construed as a renunciation or discharge of any claim for damages for an antecedent breach.

2) Executory Accord & Substituted Agreement 

a) Executory Bilateral Agreement

i) A bilateral executory accord is an agreement that an existing claim shall be discharged in the future by the rendition of a substitute performance.  

(1) Prior to breach or performance the claim is suspended.

(2) Upon performance

(a) There is accord and satisfaction that discharges the claim.

(3) If the debtor breaches, the prior obligation revives and the creditor has the option of enforcing the original claim or the executory accord.

(4) If the creditor breaches, the debtor may ordinarily obtain specific performance of the accord.

· NY requires writing signed by party to be charged for an executory accord: Requires that there be a signed writing by the offeror to have a valid executory accord..

· How to distinguish between an executory accord and substitute agreement? If the original claim is undisputed, the presumption is an executory accord because why give up the original claim. But if the agreement is very formal, or if the original claim is disputed, the presumption is a substitute agreement.
Accord and Satisfaction 
Formed in one of three ways

· Performance of an executory bilateral accord

· Acceptance of an offer to a unilateral accord

· Creation of a substituted contract

Substituted Contract:

· The claimant or creditor agrees that the claim or credit is discharged immediately in exchange for the promise of a future performance. The prior claim or credit is merged into the substituted contract.

If breach occurs: The substituted agreement alone determines the rights of the parties. There is no right to enforce the prior claim, unless the new agreement is void, voidable or unenforceable. 

Novation

A contract is a novation if it does three things:

· Discharges immediately a previous contractual duty or duty to make compensation

· Creates a new contractual duty

· Includes as a party one who neither owed the previous duty nor was entitled to its performance.

Novation Example:
Lawrence v. Fox: D asked Holly to loan him the 300 that Holly owed P.  In consideration for the loan D promised to pay it back to P.  D failed to pay P. 

Rule: A promise made to one part for the benefit of another is an actionable cause by the party to whom the benefit is to run.



Executory Accord v. Novation

· Novation is a substituted contract that operates immediately to discharge an obligation.

· If the discharge takes place upon performance, the tripartite agreement is merely an executory accord.

Leonardo   To Paint	Mona Lisa						


		      $20,000





			{pays $15G now


 for RIGHT to $20G later}			


Assignee			








A owns the rights to the payment from ML.  L has no rights (only duties) under the agreement.  ML must pay A.  If ML does not pay, A can sue.





Owner	      Mortgage	Bank (mortgagee)						


(Delegant)     70,000





	{sold subject 


	to mortgage}						


Delegate			





Seller    (Output Contract)	 Buyer						


		


	{assigned 	rights


	  delegated	performance


	 assumed 	duties}


				Assignee			





Should A refuse to perform, S can sue either B or A.  Both are liable because A was not released, and B assumed.  B’s refusal to be liable is a repudiation & an offer to novation.  S’s delivery to A is implied acceptance, unless S reserved its rights against B.





D would pay 30,000 for the house and as delegate is entitled to pay off mortgage.  B cannot refuse D’s money.  D is not liable to B because he did not assume the mortgage, D made no promise.  Failure to pay would cause forfeiture.








Novation





				 Lawrence (3rd Party Ben)


			


	{Release = Novation}	





			


	Holly (PEE)			  Fox (POR)





IF: Fox assumed the duty to perform and Lawrence released Holly from his liability under the contract, Holly’s release would be a novation 








