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TORTS - QUTLINE
[ 5 Iy
. Introduction to Tort Liability
A. When Should Unintended Injury Result in Liability?
1. Hammontree v. Jenner- JiD - Can't apply strict liability to automchile
drivers. Confusion would result unless legislature enacted compre-
hensive law.

II. The Negligence Principie
A. Historical Development of Tort Law

1. Brown v. Kendall - If act of hiting F was unintentional and done in the
doing of a lawful act, D not liable unless failed to exercise ordinary
cara. Burden of proof on P.

£. The Standard of Care

1. Adams v. Buliock - D not liable to P swinging wire across troliey tracks
O used reasonable care - accident not foreseeable, no duty to put
lines underground.

a. Negligent if should have anticipated someone would come in
contact w/ wires (Braun}

b. Kneeling mechanic not fiabie when P tripped - comman &
simple act in plain sight. {Greeng)

5 1.8 v. Carroli Towing - Hand Formuia - If Propabliity + Serousnes
of Injury » Burden, then negligent. P78

a. Problems: too economical, hard to quantify factors; lacks
. mora! considerations.
iSerCe o Smevdfriy wint 18 & b, Emergency doctrine - actor may not be negligent if actions VUTE Sordn e
Lot Gewe 1 ir way CREATED by B taken are reascnable & prudent in emergancy situation - can't -~
ke held to same std. as one.who had time to reflect (Rivera).
C. The Reasenable Ferson

1. Objective; reflacts community standards; maintains consistency

Aoy | menta charpendic 2. Roberts v. Ramsbottom - D liable for driving car after epileptic seizure
t oyctred = hed Rveds care  bic he retained some control and driving was below the required
o e noenpd Qeludes standard. D also had 2 other driving problems that day.

Byud X ; 4. Reisze! v. Fontana - 17 yrd. old motorist held to adult standard -
1,.1*;.{?.:3%&53% iﬁ ;’;jd @ Ciiving gduﬁ activity - greater potential for harm - can spread koss. - Trorar .
_".:xm-.qugd,_-;. care, 4. Professionals {Drs., lawyers) held to higher std. - std. of profession-

al skill and capacity, not reasonable person.

5. Children usually heid to std. of conduct regsoniable for persons of
their actual age, intelligence, and axperience.

0. The Rolas of Judge and Jury

4. Ball. & Ohic R.R. v. Goodmar - Holmes announced "Get out and
Look " standard. Rule clear and should be annaunced by courls -
not a question for jury to decide.

o Pokora v. Wabash Railway - Goodman not applied - Jury should
decide if P exercised reasonable caubion not judge. If P got out and
looked, train could have come by fime got back in.

E. The Rola of Custom

1. Andrews v. United Airtines - D appeals to Hand Formula - small # of

accidents, minimal injuries wouldn't merit additional costs and incorn-
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Custom masSt B dﬁﬁ;
4 povent hype of Faxrm
eearred (St Cop lor
yenience. Court said unless D can show prohibitively expensive, jury
might find D negligent (other airline used netting and retrofitting bins
to keep baggage from falling + common carrier has higher std. of
care - passengers can't protect themselves)
2 Trimarco v. Kisin - jury entitied to judge if practice of putting in safety
glass was custom. Jury decides if growing custom had transformed
shower into ane that is not reasonably safe. [iF £5 3w rd SLSTSH L QUEST L e
E. The Role of Statutes T ausoman iy whrs
1. Martin v. Herzog - viclation of statute intended for protection of
travelers is negligent in itself. This takas pOwEr away from jury.
Problem: Why does cim. liability give rise to cvil liability? Why
didn't legislature provide for civil effect?
2. Tedfa v. Eliman - distinguished from Martin - Not rule of safety but
rule of the road - obeying law would subject pedestrians 1o danger.
Statute did not provide standard replacing general duty of dua care
like it did in Martin.
3 Elemenis for stat violations ghving rise to civil liability:

erl wilh Wiokgh T a. Violation must be causal. Ex: No rear light wouldn't affect
T sk APFUENLE tn et init 7 head on collision.

- : ki b. Risk must be one statute intended to prevent. Ex; Even
gj :ﬁ ﬁlﬁi?&g& o { " though hazards notlisted, the statute requiring erection of
o ik of T ool the T barrier around hoistway would safeguard against hazard of
© must be mpmb 6 CHIES hat: falling objects (DeHaen v.LRackrwood Sprinkler). Ex: Sheep
e o nended [ e by S kept in pen to protect against disease, not being washed
JSARUIe We  auerboard (Gomis v. Scotf).

c. Even though violation of statute is negligence per 5e, compli-

g;kiu@yié HEa - vahotof ance w! statute not aiways conclusive proof due care was.
T & NOT nagugence foesed exercieed. Ex Even though waming signs on sacks, dor't
ALY, meeot higher sid. of due care imposed by common iaw in tort
MGia of Lntudedge o nieed Btempy for negligence {.'-!ubb. Hall Chem. v. Silverman). o
Toapiuty, o dompis 1. Huber objects - should defer to regulatory agencies in
tires _ _ industries comprehensively regulated.
Bency, 4. Licensing statutes have generally not been used to set std. of care,

> W“ﬂ-"“ o @k o Purpose is to protect public from actions performed by ufkilled
S kbt parsons. P must prova D lacked required skill.
G. Proof of Negligence
1. Gordon v. Mus. of Nat. History - D not negligent b/c no actual of
constructive notice of dangerous condition. Elements for
Constructive Notice.
a. Detect must be visible and apparent
b. Defect must exist for sufficient length of time priot to accident
so employers can discover anrd remedy it
o Chiara v. Fry's Food - Mode of Qperation Rule - P not required to
prove actual or constructive notice if proprietor couid reasonably
anticipate hazardous conditions wouid regularty arise.
3. Byme v. Boadle - Bamel falling out of ['s window injuring P affords
prima facie case of negligence basad on doctrine of res ipsa loguitur.
Elements of Res Ispa Logquitur are:
a Accident ordinarily doesn't occur in absence of negligence.
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4,

b. Caused by agency or instrumentality wiin exclusive control
of D.
¢. Must not have been due to any yoluntary action or contribution
on part of P.
Newing v. Cheatham - D guilty of negligence under res ipsa loquitur
b/c assume planes don't crash wio defects, bad weather, radio calls.
D was owner & only one w/ pilot license. P inrear seat-no evidence
exerted influence.
1. in CA, res ipsa is not just an inference, itis a presumption &
shifts burden of proof to D - must prove he's not negligent.
5. In NY, res ispa is only inference. P has burden of proof and
jury can find D not negligent even if D doesn't offer any proof.
ybarra v. Spangard - P went in for appendectomy & came out w/
paratyzed right am. Res Ipsa case of negligence. Not ali Ds have to
be negligent & can't expect unconscious person to know which D was
negligent or had control of instrumentality. Shifts burden to party who
has access to evidence. Res Ipsa smokes out evidence,

H. Special Case of Medical Malpractice

1.

Higher standard of care - specialized knowledge and skill taken into
account. Look at standard of care, metnod of proof, role of custom,
and functions of jury. _
Profession, as group, seis own legal standards of reasonable
conduct.
Prior to state codes, the std. of care was local standard. Judged by
local community bic different resources, community expectations,
opportunities to leam about injuries. Now, easier to gain knowledge
and can refer to other doctors. Reject Nationwide Standard.
Hard to get expert witnesses - conspiracy of silence - don’t want to
testify against fellow doctors.
Henning v. Thomas - VA state code Sec. 8.01-581.20 established
statewide standard of care. D questioned expert's knowledge of VA
std. of care bic never practiced in VA. Qualifications rest largely w/
discretion of trial court - not reversed uniess'it clearly appears was not
qualified to testify as expert” ButD must have opportunity 1o
question expert to show bias, prejudice, “hired gun”.
Juries can't judge the reasonableness of practice - don't have enough
knowledgefl. Therefore, custom becomes conclusive.
Juries can judge the credibility of expert witnesses.
Pauscher v. IMMC - Patient Rule: Dr. should disclose all material
ricks involved in procadure. Protects P's individual autonomy - can
choose not to have procedure bic of fear. P must prove:

a Existence of material risk unknown to patient

b. Failure to disclose risk by physician.

¢. Disclosure would lead reasonable patient in P's position to

reject procedure of choose different treatment.

d. Injury
Here, D wins bic P had serious infection & risk remote - Risk would
not have been significant to someone in P's position.
Physician doesn't have duty to disclose if:

2



a. Might have detrimental effect on physical or psychological
wellbaing of patient. .
b. Patient incapable of giving consent b/c mental disability of
infancy.
c. Emergency makes impractical to obtain consent.
d. Risk so obvious to justify presumption of knowledge of risk.
e. Procedure is simple and danger commonly appreciated to be
remote.
f. Physician doesn't know and should not have known of material
risk in exercise of ordinary care.
10, Patient Rule is objective, not subjective - otherwise, every patient
could say was material to me and wouldn't have procedure if knew.
Juries would still judge on objective sid.

111, Duty Requirement: Physical Injuries
A. Obligations to Others
1. Distinction between nonfeasance and misfeasance - Duty to dono
wrong is Legal Duty; the duty to protect against wrong is moral obliga-

tion only.
e Dany o Fok for 2. To get into court, enough to say was negligence which caused injury.
e It 2 To see if duty, could apply Hand Formula - but B must incorporate
N fer Creowd fend individual autonomy.

i

VT Statute - persen should assist if can be done w/o peri to himself
or w/o interference w/ duties owed to others.
a. Person giving assistance not liable unless grossiy negligent or

Spetgd Relhondhip
A wrderpien b ad for

T's Yoreht. will receive money.
Condrponual Dy b. Not fined more m?n $100 - doesn't say anythi_ng about civil
S, Creaits Dunv damages. Might infer state doesn't think that important and

wouldr't want person liable for thousands of $ in court.

6. Criteria when determining if Statutes create Duties:

a. Was statute created for P's especial benefit?

b. Did Legislature intend to imply such a remedy?

c. |s remedy consistent w/ underiying purposes of legisiation?

d. 1s claim “one traditionally relegated to state law™?

6. Farwell v. Keaton - BIC voluntarily came to aid, had duty not to put in
worse position or position where couldn't get help. Court also said
special relationship b/c were companions. ( Gicra )

7. Harperv. Herman - social host doesn't owe duty of care to wam
guest water too shallow for diving. Court says special relationship is
found on part of:

a. Common Cariers

b. Innkeepers

¢c. Possessors of land held open to public.

d. Persons who have custody of another under circumstances in
which other person is deprived of normal apportunites of self
protection. L

8. Moch v. Rensselaer Water Co. - want to limit “erushing liabitity” - don't _‘]}keﬁy‘:&t
want water to be expensive commodity. If spread loss through insur- O (9;“,{;'.0,{»

ance, those who use most paying most even though may not be high ‘ﬁ‘-"‘;&, N

T



fire risk. Risk is disproportionate.
g. Strauss v. Befle Realty - court must place controllable limits on liability
Con Ed not liable to P injured in commean area of apt. where only
1andlord had privity of contract. But could look to State Public Utilities
Commission to avoid crushing liability. BA Shuald decids Wil o ltab)
10. Reliance factor - kable if P relied on promise & would have acted
differently wio it.
11. Court doesn't want to impose duties when long time frame between
when acted & when consequences amived - Want people to get on
wi their business. Long term liability raises difficult proof problems.
Duty rules limit liability.
8. Obligations to Control Conduct of Cthers
1. Tarasoff v. CA - Once therapist determines or should have determin.
that patient poses serious danger to others, he bears a duty to exer.
reasonable care to protect foreseeable victim of that danger,
Set out Factor when Determining Duty:
Foreseeability of harm to p
Degree of certainty that P suffered injury
Closeness of D's conduct and injury suffered.
Moral blame attached to D's conduct.
Policy of preventing future ham.
Burden to D and consequences to commufl. of imposing duty
. Cost and prevalence of insurance for risk involved.
Dissents: difficult to predict violence, Dr./patient confidentiality .
2. Garage owes no duty to pedestrians hit by drivers - can't control (Bui coud @-:t:{f%‘:
_ conduct of drivers; would extend duty beyond manageable limits. v wit. T2 ok
Aot resvios st 3. CA says Dr. doesn't have duty to wam partner of AIDS patient; Dr.
23 - inklhigel I m infected w/ AIDS should wam his patients b4 gaiEing inform. consent (NDD
(roper dmige 4 Vince v. Wilson - Negligent Entrustment - liable if knows of should  ( fmust prov©
mere have known entrusting item could cause unreasonable risk of harm. Onving, Aeglqer”
Cour criticizes cases restricting rule to when D is owner or has right t A wnrias o
to control instrumentality. alouang tum
5. Kelly v. Gwinell - Social host who serves liguor to visibly drunk guest onwe )
who will be driving is liable for injuries resulted from negligent driving.
a. Analogous to lability imposed on owners who lend cars to
intoxicated person.
b. Public Policy goal: reduction of drunk driving
c. Dissent Inc.in homeowners insurance, Neg. drivers already
fliable, difficult to identify and control intoxicated guests.
6. NJ Statute - if BAC<.10 - irebutable that not visibly intoxicated; if
BAC bet .10-.15, rebutable presumption. Avoids some of proof prob.
Saying not so “morally reprehensible’
C. Landowners and Occupiers
1. Fitch v. Adier- Absence of guardrails constituted hazard of which D
had duty to wam P. Foreseeable that P would go on deck. Licensee
takes land as they find it. (sa0ia) P 3
.. & 2. Duties landowner owes to Licensees: (SoUal guess, nrémén 1ce
s yensee of KNDWN - a. Avoid willfully, wantonly, of intentionally injuring P. o

Nc Cfa'l"‘s" ﬂ; ctco% ﬁmmﬁ:é b. Refrain from active or affimnative negligence.

LRre£C BEA T Enas bl
wondation. 4 1SRt \aab o S0 ik

B T - B P g o 5

@areopop

I



< ke, pORETY, (aAS | Sk

A

acludes duiy 1o warn of
nMﬂ%,um@wq4'
HMeent o remore Gnger,
Fov daraersak agrdahns
fham sade

pecx
a2

_ Erickson v. Curtis investment Co. - Ownerfoper. of parking garagedvé"‘

c. Wam P of known trap or pitfall which can't be avoided in exer.
of reasonable care.

Invitee - public invitee or business visitor Owner liable if:

a. knows of unreasonable risk of harm to invitees.

b. should expect invitee won't discover danger, and

c. {ails to exercise reasonable care to protect them from danger.
Trespasser - Owner has no duty to put land in reasonably safe condi-
tion and shouldn’t carry out dangers. Duty of reasonable care if know
trespassers frequent. Jpkle for wiilful { wprusn oot

2. Liable to TRESPASSING CHILDREN if: *Anvachive Nuisance becimine
Knows place where children likely to trespass.
Involves unreasonable risk of death or sefious injury
Children can't discover of realize risks involved.
Burden of maintenance or elimination sfight compared
to risk involved.
5. Eails to exercise reas. care to eliminate danger or

protect children.

wh

. Rowland v. Christian - Court wants to get away from common law

distinctions (invitee, licensee, etc) and toward duty based on ordinary
negligence. if know of concealed condition involving unreasonable
risk of harm to others & aware that person on premises will come in
contact w/ it, failure to warn or replae constitutes negligence.

a. Dissent - distinctions worked for years - provide reasonable &
workable approach. Opens door to unlimited liab. - function of
legistature to provide uniform std. and guidelines.

b. Result - takes confusing question from judges and gives more
complex question to jury. Now jury has to think re: purposes,
community stds., cost/benefit analysis.

c. Several courls maintained trespasser category. CA statute
protects landowners against liab. to persons attempting to .
commit one of 25 offenses. ol oY l

d. Kline case - Landlord only one in position to take protective Lardd oy -
measures - can assess fisk, take precautions, & spreall risk., WS fuord
CL Wmm tenant’s financial ability to protect, \r uf!ll-_} )

o
has duty to use reasonable care to deter criminal activity on premises - ?(:::'.L e
Care of reasonably prudent operator in like circumstances. Jury P e ¥
should weigh likelinood of fisk w/ financial & practical feasability o > e o
meet risk. Lo

5 ..
_ Waters v. NYC Housing - Landlord has no duty to P attackedinhis . RrU ot

building w/ missing lock b/c not tenant, no contro! over acts outside \v
on street. nth

D. Govemmental Entities
1. Until WWII, govt. immunity to tort liability - been abolished through

judicial and legislative decisions.

5 ‘Riss v. NYC - Police not liable to P scarred by ex-boyfriend even tho

she sought protection bic police didn't make promises - no specific
reliance. Court can't carve cut new area of tort liab. - concemed re:
limited police resources, crushing liability.

&



3. Schuster v. NYC - Police had duty to protect P who supplied them w/
information. Police got benefit & were actively soliciting help. P
specifically relied on confidentiality and protection. p(""fcﬂ*
4. Sorichetti v. NYC - distinguished Riss, follows Schuster - front desk o * Fﬁﬂ
assured police would take action. Liable bfc specific reliancs. “jh“‘p
5. Friedman v. NYS - Courts shouldn't intrude on what legisiature putin
hands of experts. State not liable for hwy. planning decision. Once
decision reached to remedy dangerous condition, liable if don't do it
wiin reasonable ime. Only liable if plan plainly inadequate or no
reasonabie basis.
6. Why limited liability?
a. Deference to legislature

b.' Fear of chiliing govt. decision making. _ " '
c. Take out of hands of jury - don't trust w/ B<PL calculation. fsumsiwﬂ quess
7. 911 calis - direct communication & reliance needed for special rela- e 0 )

tionship. Require special rel. to limit Yiability
8. Federal Torts Claims Act - Sect. 2680 Exceptions to liability

a Not liable for Discretionary Functions. Ex: Berkovitz v. US -

To be discretionary, must involve judgment or choice.

1. Specific, quantitative - Prob. not discretionary - Bx

must follow procedures b4 issuing license - no disc.
» Qualitative - “reasonable safe standard” - discretion

b. Also, no pre-judgment interest, o punitive damages.

iV, The Duty Requirement: Non-Physical Harm.
A. Emotional Harm

1. KAC v. Benson - No emotional distress b/c no actual exposure to HIV

3 Elements for Negligent Infliction of Emotional Distress:

a. P wifin zone of danger of physical impact.

b. Reasonably feared for safety

c. Suffered severe emotional distress w/ physical manifestations.
Public policy reasons: compromise availability & affordability of insur,
juries reach inconsistent results, might leave inadequate comp for Ps
who actually contracted AIDS

2. Why limit liability

a. Floodgate Concerns - too much litigation.
b. Proof Problems - must tie injury to act; not always sure why
emotional injuries triggered.
c. Problems of Fraud. '
Pre-Aids, floodgates not big concern - few claims, small damages

4. Battala - Child in ski fift not locked - feared would fall - could recover
for emotional distress despite lack of physical impact.

4. Gammon v. Ost. Hosp. of Maine - Should abandon showing of phys.
impact; Foreseeability provides adequate protection, Duty to foresee
psychic harm if harm reasonably could be expected to befall ordinarily
sensitive person. (family of deceased vuinerable - reasonable to
know mishandling of body will lead to duress.}

5. Molian - Foreseeabie that wife negligently diagnosed w/ syphilus
would cause marital discord & damage to husband even if didn't have



6. Portee v. Jaffee - 4 Factors which determine wheter emotional injury
foreseeable: (from Dilfon)
a. Death or serious inj. of ancther caused by D's negligence.
b. Marital or intimate family relationship between P & injured.
c. Observation of death or injury at scene of accident
d. Resulting severe emotional distress.
7. Borer - Children couldn't recover for loss of parental care. Financial

aspects of this loss recoverable in mother's action. But under  { fads Mothes 17y

Tarasoff factors, not much different. in plane geedonr - vnab!
a. Close connection between injury & D's conduct. w geade wsial parent
b. Burden - § - availability of insurance. tare
¢. Moral blame :
d. Special relationship betwean mother & common carrier, just

like between doctor and patient.

8. Johnson v. Jamaica Hospital - Parents can't recover for distress from
abduction of child - D owed duty to child, not parents; Ct. concemed
about open-ended liability;, deterrent function served bic child can
have claim.

8. Wrongful Birth and Wrongful Life _

1. Keol v. Banach - Dr. who didn't identify & inform parents of abnormal-
ities guilty of wrongful birth bic Ps couldn't make informed decision.
Ct. rejects D's policy reasons: subject to fraud, heavy burden on Ob/
Gyns, increase abortion, inc. cost of prenatal care, stigmatize child,
“emotional bastard"

a. Damages if present:
1. Med & Hosp expenses
2. Physical pain suffered by wife.
3. Loss of consortium
4. Mental & emotional anguish suffered by parents.

2. Zehrv. Haugen - D's neg. sterilization causes P to have unintended
child. P can ask for costs of preg. & birth AND future costs of raising
& educating child even though some would consider the birth of
healthy child a benefit.

C. Economic Harm

1. 2 Major Types of Economic Harm:

a. D negligent in performing service to 3rd party & causes injury
to P.

b. D negligently creates dangerous condition or causes physical
harm to 3rd party & causes economic ham to P.

2. Prudential v. Dewey Ballantine - Even if not in direct privity, can be

liable if relationship so close to approach privity. Criteria if no privity:
a. Awareness by maker of statement that it's o be used for
particular purpose.
b. Reliance by KNOWN party on statement for that purpose.
¢. Conduct by maker linking it to relying party & evincing its
understanding of refiance.

3. Fioodgate concem - can't just say recover if foreseeable; limitiess liab

a. Floodgates greater problem in econ harm than emotion. ham:
1 Documents seen & used by more people



2. Burden on Ds potentionally much higher
4. But emotional distress more open to fraud; harder to
quantify
b. P in Econ Hanm in better position to protect himself
1. Can get insurance
2. Can have contractual provision to pay
b Log 3. Can have own lawyers, accts verify info
4, Wmuhc(ﬁ of deterrent factor if limit recovery to privity - reputation
more important, still have contract w/ company
5. Floodgate concem stronger w/ lawyers than accountants
a. Accounting more of exact science :
b. Ct concemed about chilling effects on law practice
c. # of potential Ps of lawyers is less than accountant & pUT
8. GM puts car on market to indeterminate class, for indeter amt. & time
a. To protect, get insurance, raise product costs, spread costs
b. Ct concemed w/ establishing manageable bounds of liab
7. J'Aire Corp - recognize tort of neg loss of prospective econ advantag
a. No privity but foreseeable that P would suffer loss if work not
done on time.
b. Able to sue D contracter instead of lessor b/c want to maintain
telationship with lessor and lessee
8. People Express - Liable to identifable class of persons:
a. Particularly foreseeable in term of type of person or entites
comprising class
b. The certainty or predictability of presence
¢. The approximate # of those in class
d. Type of economic expectation disrupted.
Probably couldm’t recover employee wages - D would argue:
a. People couid have paid - had choice
b. People Express intervening cause
(Note: Case not widely followed - duty test not easily workable - part
foreseeable; don't want to open floodgates)
9. Rickards - Retail businesses couidn't recover when D destroyed
bridge that was only means of access to P's businesses. Deny
access to General Foreseeability, only aliow particular foreseeability

V. Causation
A. Cause in Fact _
1. Part of P's Claim - P must prove negligence, causation, injury
2 P must show connection between D & ham suffered to P. Canbe
difficult in toxic torts. Not usually problem in unintentional torts
a General causation - did effect follow from cause?
b. Specific causation - i.e. linking birth defect difficult b/c other
factors relating to toxic elememts in envirenment '
3. *BUT FOR TEST - But for D's act, would P have been injured? -
(Would P been injured if D did everything law requires?)
4. Stubbs v. Rochester - Aliowed P to recover if proved MORE LIKELY
THAN NOT that D's negligence caused P’s injuries. - P doesn't have
to exclude other causes - just need reas certainty {preponderance)



a. Problem: Sfippery Siope - D might be paying for injuries didn't
cause
b. Consequences: Overdetemence on D; overcomp for P
5. Common Law takes "ALL OR NOTHING APPROACH?® - If prob that D
caused ham > 50%, then can get 100% recovery.
6. Falcon v. Mem Hosp - can recover for loss of opportunity to survive
if prove loss substantial. (Mere, 37.5% is substantial)
a. D negligent bic B<PL - burdenof putting in LV, fow
b. But now More Likely Than Not Test used differently - show
more likely than not that D caused P to lose substantial opp of
living.- '
c. Court doesn't decide what is “substantial® loss
d. Multipiy chance by full damages
e, If > 50%, still get full recovery.
£ Only used when ultimate hamn is death
g. Reasons to go below 50% test.
1. No deterrence on Dr. after risk falls below 50% mark
2. Not fair to P if lost 49% chance of living
h. Prab. only applicable to med malpractice cases - special
relationship of Dr., pay them to inc chances
i. Not purely contractual matter b/c if breached could get nothing
(D didn't cause) or value of life (D caused).
7. Mauro v. Raymark - can only get damages for Enchanced Risk if
prove disease reasonably probable to oceur.
a. Can still get emotional distress, medical surveillance
b. Removal of Statute of limitations & single controversy doctrine
allows P w/ asbestos to bring suit at future time.
c. Arguments for paying now:

1. Deterrence, D ought to pay for creating risk, harder to
prove at later ime - other factors could contribute,
strong evidence that jury would allow recovery for risk
creation even though causation not praven.

d. Arguments for paying later:

1. Too Speculative, floodgates, overcompensate those
who don't get disease, those that get disease might be
undercompensated.

B. Joint and Several Liability - Multiple Defendants

1. P may sue Ds together or separately; may recover FULL extent of
harm against either one or both.
If one D insolvent, any sclvent D may be held liable
Under attack for unfaimess b/c may have to pay more than share.
in past, didn't apportion fault between Ds; in past 25 years, apportion
loss & allow Ds to recover among themselves.
£ Been some limitations put on liability. .Ex: CA - Ds less than 50% at

fault, J & S liable for econ loss but only % share for pain & suffering.

6. Successive Tortfeasors under Traditional Approach.

a. Initial tortfeasor can be attributable to whole amount

b. Second tortfeasor attributable for only incremental share.

pON



7. Summers v. Tice

a. Both Ds were negligent - IMPORTANTI '

b. Couldn't tell who shot P so both held Joint & Sev Liable

c. Shifts burden of proof to Ds - in best position to tell what
happened. (Just like Ybara)

d. Each D liable for whole damage whether acting in concert or
independently. _

e. If both same insurance co, loss-shifting deesn’t matter

8. Problem of proof of negligence
a. If 2-3 hunters, all 3 have burden & liable if negligent
b. But if 10 hunters, hard to prove all negligent.

9. Problem under “but for"

a. Hypo: 2 fires - 1 set by lightning; other by D's negligence. Both
could have destroyed house. Using “But For", if D didn't set
fire, P still wouldn’t have house. But D should still be liable.

b. A sets off explosion - destroys F's house. B sets fire that
goes over land & would have bumed house. Who's liable?

c. P bears respensibility if harm from non-responsitle party
(ex. Lightning)

410, Substantial Factor Test - Restatement 431 - Actor's neg conduct is
cause of harm if Substantial Factor in bringing about harm.

a. Two independent forces concur o produce a result which
either of themn alone would have produced QEEmeR

b. Either force is a cause in fact.

c. Can recover if substantial but doesn’t meet “but for” test

14. Hymowitz v. EN Lilly - National Market Share Approach

5 Ps sued DES manfr. but couldn't identify specific manfr. that
caused injury. ;

Ct. based Kability on National Market Share (Not Local Std)
Ds can't exculpate themselves.

Ct. imposes liab for risk creation, not causation

Several liability only - might not get 100% if some D insolvent
Ds can't be liable if not for pregnancy use

Dissent: Ds should be able to exculpate themselves, should
be jointly and severally liable.

12. Toxic Tort Cases - Problems

a. Time Lag - don't occur immediately
b. Extertrof harm unpredictable, large # of victims - don't have
to be 1st generation _
c. Often coliective harmm - considerable # of independently acting
enterprises.
C. Proximate Cause
1. Argument raised by D
a. P claims neg, cause, injury - encugh to stay in court
b. D can claim no duty, not proximate cause
2. Unexpected Harm
a  Steinhauser v. Hertz - Thinskull Plaintiff Rule - P recovers.
even though injury not foreseeable by D. - Take P as find him
1. D is precipitating cause of P's injury
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2. Survives “but for” test - wouldn't have full biown schizo.
3. But pre-existing condition has bearing on damages
b. But sometimes P in best position to protect against risk.

1. Ex: If concert pianist hit & loses arm, can take precau-
tions, get insurance,

2. Driver won't change way drives - Prob small, burden
high

¢. Aggravation Cases

1. D Viable for further injuries caused by ard person giving
aid.

2 If serious injury, have to drive fast - creates special risk
so D liable for further injury

3. But if ordinary traffic, might say ordinary risk of road

4. 1f fall bic defective crutch, D liable for special risk

d. Polemis - D liable bic damage was direct result of D's neg.

1 Doesn't matter that extent of damage unforeseeable.

2. Ct. rejects D's argument that explosion in ship is diff
type of harm, not extent of harm .

1 Could argue that it is extent of harm - If drop plank in
hold, expect physical damage to ship which is what
happened wi explesion. - Just greater damage

e. Wagon Mound - D not liable for dock explosion b/c not risk
protecting against.

1. Under Polemis, would be liable b/c direct consequence

2. Expected result of oil spill is fouling of skipway, not fire -
different type of harm. Reas person wouldn’t guard
against risk of fire.

f. Hypo: If choose smooth rope bic wouldn't break not b/c better
on hands, then not liable if get splinter bic ditferent kind of risk
g. Wagon Mound #2 . D liable for fire b/c reas foreseeable. In
WM#1, P couldn’'t emphasize that fire foreseeable b/c would
show own negligence b/c P thought it was safe.
+ 3. Unexpected Manner

, Resporeiou for "forecodll ™ 5 Mine Safety Appliance - intervening Cause - Should have told
frenenay, TS jury that if Fireman's gross neg WEs superceded neg of D, D
LEpOIg. not liable.

ML GUS | ientened mmgmml s 1. To be superceding cause, had to be grossty negligent -
Towerienton oy, one Wk nigrer willfully forget to tell nurse proper instructions.

Al duany o wWene ( Qsent ) 2. D not liable if wiillful b/c burden too high to protect

EA YL : against.
> o U&de‘:i\ W gt Qers 2. Dissent disagreed about Traxers conduct, not legal
' : rle. D still iable even if n&gi§ént bic should anticipate
heating blocks could get to 3rd party unwamed.
. ) b. Railroad fiable for dropping off P mile past stop bic could
wpercedwg foree, - anticipate criminal conduct b/c knew was disreputable area.
Ircels Ay Lability by 4. Unexpected Victim
rw Cousod ohaun a. Palsgraf - Risk is of package dropping, not explosion. D only
ok Win nel or negligent in relation to holder of package (Cardozo)
CA%4 by 1. D owed no duty to P b/c danger not foreseeable to P -

L'g Q’\Q\mk Feck



P not in zone of foreseeable risk.
2 Andrews - dissent - have duty of care to fellow man,
Foreseeabie that dropping package could cause some
injury & this was direct consequence of D's negligence.
Arbitrarily cutting off liability
3. How would Cardozo decide Polemis? - Harm to P was
foreseeable - High prob that plarkcould damage hold
of ship.
4. How do you distinguish Palsgraf & Poiemis - taik about
expected plaintiff
a. Mrs. Palsgraf not anticipated to be injured
b. Ship expected to be damaged
&~ b, Danger invites rescue - Places effects wAn range of natural &
ﬁﬁﬁés leﬁeamm probable. - D liable for injuries suffered to rescuer. But many
e T sb courts say rescue has to be spontaneous.
e 0L : ¢ Kinsman Transit Co - Risk creating must be risk resulting

1. Shiras (ship) neg b/c crew didn't react reasonably

2 Continental dock neg b/c foreseeable that no maintain
deadman device, ship come lose & cause damage

3. City negligent for not litting bridge when had time to.

4 1f flooding darnage to P downstream, Continental stifl
liable b/c unsecured ship is KNOWN danger to all
ships & structures downstream. {Must abut niver bic
don't protect against risk that ship would jump bank}

5. If P upstream, not liable bic not wiin zone of danger

6. Draw line of liability: business' access on bridge - shift
from physical injury to economic risks.

5. Role of Judge & Jury
a. Palsgraf - Cardozo said nothing for jury to decide - Duty 7 is
question of law for court. But indicates that jury should decide
what is w/in range of reasonable apprehension.

1. Andrews says Jury 7 - prox cause matter for jury

b, But normally jury asked if D exercised reas care; Judge
decides earier that P wfin zone of reas apprehension.’ _

c. Firman v. Sacia - D not liable when his accident victim shot P % of braun 1y
7 years later. Take Into account passage of fitme, remoteness. resu.t o\ r‘\"é‘qﬁ

1. Prox cause cuts off chain of causation if have substan- '
fial discontinuity of ime or discontinuity in types of
harm.

o **Ask is result that happened wiin Risk?

4. If shot in stupor on day of accident, D liable bic take P
as find him - thinskull P like Steinhauser.

Vi. Defenses
A. The Plaintiffs Fault
1. Contributory Negligence

T Casc A Cax a P's conduct must be both actual cause and proximate cause
neq A0 Suty of P's harm. '

Msah ot noT Pic b. TOTAL bar o recovery

lnjdt "j '
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¢c. D's defense - (Other defenses: no duty, no p/c)
d. In some states, P has 1o prove not negligent - in best position
. to explain what happened; In other states, D has burden.

e. Rationale for system: )
1. Cuts down damages, less litigation
2. Pis cause of own iniuries,should be innocent to coliect
3. Apportionment difficult - total bar easier system to use
4 Deterrent argument - people might be more careful

f. Prosser suggests in 19th century:
1. Distrust of P-minded juries
2. Want to limit D liability - encourage Rrds, big business
4. Chronic invalid, attempts to ameliorate “al or nothing”

doctrines .

4. Inability to apportion damages.

g. Use capacity-based standard for mentally disturbed P - still
hold P responsible for unreasonabless in light of P's diminish-
ed capacity. '

h. Statutes - Protect group against own inability to protect itself

(Ex: Protect school children crossing street) (No Un fir poiecrd

1. Contributory negligence not defanse if D is reckless, willful, or
wanton.

j. LastClear Chance Doctrine - Cont neg of P imelevant; Even
Even though P careless, D had, but failed to utilize, 1ast clear
chance to avoid injury: 2 types of situations:

1. P in Helpless position & D knows of helplessness &
has last clear chance.
2. P inattentive & D sees him & neg runs into him when
has last clear chance to avoid.
D Knows D Should Know

P helpless b/c neg last clear \ast clear chance only
chance in some states

P negligently inattentive last clear |ast clear chance in
chance 1 state only - Missouri

(NY - allows recovery in all 3 cases)
K. What do we gain by allowing negligent Ps to recover?
1. Deter Defendant
2 Most cases car accidents - Ds have insurance & can
spread loss.
3 Minimize total amt. of harm to individuat person
4. If leave loss on P, generally don’t spread loss. Ex: No
spreading of fost eamings
I Limitations on Imputation of Cont Neg - want to allow recavery
& broaden liability. Ex: P driver can't recover if cont neg but
P awner can recover from negligent D. Sometimes impute.
1. Loss of consertium - impute cont neg of spouse on

2 Suir oastd Iy 1o SOMeane eise. other spouse
\or Wonghul Dagh, {ogs t Consernan) M. JUIY's Role

1. Don't generally listen to “all or nothing” ¢/n instructions
2 Instead, use comparative neg - Reduce P's damages

aroup)



by some amt. rather than retuming J/P.
n. Effect of all imitations on cont neq. was still all or nothing
approach "
2. Comparative Neglience
a. Reflected dissatisfaction w/ all or nothing - 100 harsh
b. Juries didn't follow - made law look stupid, unfair
¢. Politicai pressure to reformi tort system.

d. 3 VERSIONS: .
1. Pure Version - If P responsible for 90%, could recover
10% from D.
2 Modified Version - 2 types - P gets to recover % if P's
neg is:

a. Not As Great As D's
b. No Greater Than D's _

e. Most states adopted modified version; Most enacted through
statutes, some through judicial decision.

{ Criticisms of Modified Version: _

4. Party more at fault has to bear his fosses & share other
party’s losses - worse off than common law

2. |f several parties at fault, creates chaos (esp. if P's
fautt>some Ds but < others.)

4. If P's fault greater, relegated to common law which
may ailow P to recover all - 1ast clear chance. Better off

g. Criteria when considering degree of fault:

4 \Whether conduct was inadvertends or aware of danger

2. Magnitude of risk created, including # of persons en-
dangered and potential seriousness of injury

3. Significance of what actor was seeking to attain

4. Actors superior or inferior capacities

5. Particular circumstances, Ex: emergency requiring
hasty decision.

h. Problem w/ modified: If jury can't apportion, will probably spiit
down middle 50-50. [f state has Mod 1 (Not as great as), it's
disastrous for P. (% of fault = jury question)

1. Uniform Comparative Fault Act

1. Joint and Several Liability
2. Right of Contribution, can sue other Ds for their %s.
3, Pure version '
4. ¥f one D insolvent

a. Traditional Rule - reallocate risk only on Ds

b. Now, reallocate among all parties, including P.
5 No Set-Offs uniess both parties agree - don't want ins

cos. to just split difference
j. PROBLEM: Cis your client. A suffered $40,000 damage.
A 40%, B 30%, C 10%, D 20%
1. What if all solvent? Judgment = (40,000 -40%)=24,000
C can be responsible for $24,000 but can sue other Ds
for their respective parts.
B 24,000 x 30/60 = 12,000
c 24,000 x 10/60 = 4,000



D 24,000 x 20/60 = 8,000
Note: Unif Act = pure version. But if mod version,
recover depends on if it aggregates D's fault. .
if Aggregate, P recovers {40% < 60%)
If treat Ds separate, P won't recover.
2. What if D insolvent? Allocate D's 20% to everyone else
A 40,000 x 40/80 = 20,000 (P eats this loss) .
B 40,000 x 30/80 = 15,000
C 40,000 x 10/80 = 5,000
k. Releases and Settlements :
1. Cornmon law - Settlement w/ 1 joint tortfeasor = settle-
ment w/ all tortfeasors. (nonsettling parties released)
2. Uniform Act - setlement w/ one deesmn't discharge any-
one else. Still have apportionment of damages.
a. Encourages people to settle (ex. B wouldn't
setile if thought have to pay more than settlemt.
b. Amtrecovered = damages - equitable share
3. CA law - NO Contribution - P's recovery reduced by
the actual amount settled. _
4. NY Gen. Obligation Rule - P's recovery reduced by the
greater of. (1) Amt. released in covenant (amt settled)
(2) Released torfeascr’s equitable  share .
§. Statutes only apply to good faith settlements
|, Probiem: A has $50.000 claim against B & C. B settles for
$30,000. B 20%, C 80%. What can A get from C?
1. CA Rule - damages - amt. settled = recovery
$50,000 - $30,000 = $20,000
2. NY Rule - damages - > of settled or equ share
' $50,000 - (30,000 or (50,000 x 20%)
$50,000 - 30,000 = $20,000
3. Unif Act - damages - equ share
$50,000 - $10,000 = $40,000
+4 gets 30 from B and 40 from C = $70,000 - mofe
than full damages!!!
m. Unif Act - can get more, less - Argmt that Justified Resuit:
1. B chose to settle & C is only paying equitable share
2. P entitled to advantage of good settlement if he's held
to disadvantage of a bad one. (Duncan case)
n. 2 other arguments in Charfes
1. Jury verdict is no more accurate a measure of P's
injuries as settiement is.
2. Chance of windfall like this encourages P to setlie
o. Avoidable consequences - even if all D's fault, P's recovery
will be reduced by failture 1o exer due care to mitigate harm
Ex; failure to get medical attention, failure to use seat belts.
(Cts. divided - some say failure to use seat belts fully bars re-
covery, Other say can't lose > than 50% of damages; some
say inadmissible in civil action)

= Giucs T dury +o minimize ARMages



3. Assumption of Risk - Express Agreements

a. Exculpatory agreement - Parties agree that D need not exer
due care for safety of P. '

b. Gross negligence oRrecklessness can never be disclaimed by
agreement. )

c. Disclaimer must be unambigious, clear, & coherent - Don't
have to use work “hegligent’

d. Tunklv. Regents of Univ of CA - factors which invalidate
exculpatory clause.

Business suitable for public regulation

important service t0 public - often practical necessity
Willing to perform service for any member of public
Greater bargaining strength

K of adhesion w/ no opp to pay more to protect aganst
D’s negligence

6. Under control of seller

e. NY Gen Obl Law - can't enforce if lessors, caterers, contract-

- ers, architects, garage & park lot owners, pool, gym, amuse-
ment place o

1. Alt argmt. Shouldn’t we let parties work this out? Can-

take out insurance if cheaper than if D insures him
4. Assumption of Risk - Implied

a. About 1/2 states modified or abandoned doctrine

b. Mumphy v. Steeplechase Amusement - Volenti non fit injuria:
one who understands the dangers of activity and voluntarily
takes part, assumes the risk of danger for that activity.

c. Brown v San Fran Baliclub - use objective test - SHOULD
have been aware of common risks of baseball. D not fiable for
obvious dangers or those which should have been observed
in the exer of reas care.

1. Stadium owner didn’t breach duty - provided screened
seats. If sitin unscreened seat, assume the risks.

2 Prob: What if never saw game & hit by first pitch? Did
not know of risk. Common knowledge of baseball
switches from subjective to cbiective test

d. Verduce v. Bd of Ed - use subjective test - P knew of danger
& voluntarily exposed herseif to such risk.

1. Dissent Ass. of Risk distinguishable from cont neg.
(AR is subset of C/N) _

3. AJR - P must know of risk & voluntarily act -
unreasonable

b. /N - P unreasenable in terms of knowing or

Ale should know that conduct creates risk; volun-
tary act. _
~Difference is risks should know!
Rescuersonk =1 & Rescuers still allowed to recover bic danger invites rescue
e, (LS. even though would fail under both subj & obj test - know oF
should know risks

thop Py
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f. What ditference does it make to distinguish a/r & ¢/n?

4. NY CPLR 1411 say culpable conduct including c/n or
a/r doesn't bar recovery but reduces damages. But
some states kept a/r as full bar

2. Pleading & Proof problems

a. Trad, P has burden of pleading duty & neg

b. D has burden of showing assump of risk.

¢ Ex- D has burden of showing P knew risk &
voluntarily exposed. Advantageous for D to
treat as negligence case b/c D may not be in
good position to prove P knew of risk.

d. Some states say c/n part of P's case so be
better for D to say P ¢/n instead of a/r b/c P has
burden of showing freedom from c/n

3. Duty is ? for court, ass of risk is 7 for jury. Jury decides
if P knew of risk & chose to expose.

4. Under trad cont neg doctrine, cont neg NOT a defense
if D is reckiess, wanton, or willful. A/R was defense to
willful, wanton, or reckless conduct.

5. Cont neg no defense in many jurisdictions but A/R is

6. Under trad last clear chance daoctrine, c/n doesn't bar
recovery but assump of risk would bar recovery.

g. Firemen's Rule - Firemen can't recover for injuries caused by
D's negligence in starting fire. Part of agreement is assume
risks - being paid to fight fires

1. Alt argmt: Firefighter often doesn't gst full recovery bfc
pain & suffering not covered by work comp. (But pain
& suff often goes to pay lawyers. If city pays for work
comp, no lawyers tc pay)

2 |t want to deter, make D liable for everyone injured.

B. Immunities

1. Charitable Immunity - Aibritton v. NCA - Court rejects policy argument
that charity wouidn’t be able to survive tort liability. Personal injury no
less painful or costly bic inflicted by charity. Why should individual be
stuck?

a. Alt Argmt: Only Legistature should abolish ¢haritable immunity

b. Just passing back to another charity - If injured can't pay, then
govt. or another charity has to pay. Might as well just put liab .
on charity that was negligent.

2. Family Immunity - Argument that state shouldn't step in & say how
parent should act toward child (privileged relationship); Lawsuits wiin
family destructive of family harmony, Judgment paying redistnbutes
assets w/in family. :

a. Most states don’t want to make failure to supervise child a tort

b. Wis - retains immunity for parentai discretion w/ respect to
food, clothing '

¢. CA - judges against “reasonable parent” standard

d. NY - doesn't allow claim for failure to supervise but has
general reasonableness std.
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e. Spousat immunity b/c are unit, protect against collusion; family
harmony, . :
1. NY - No spousal immunity but insurer may exclude
claims from spouses for liability.

Vil Strict Liability
A. Dectrinal Development
1. Negligence is essentially recent development (150 yrs)
2. Fletcher v. Rylands - imposes S/L when D's reservoir broke.

a. Blackbumn - Liable for nen-natural collection that brought onto
land that escapes.

b. Caims - Liable for non-natural uses. - narrower view

¢ Hlustrations of differences: Ex: D mining & builds slag heap
which slides & injures P's land.

1. Blackburn - S/L b/c non-natural collection that escapes
2 Caims - not S/L bic natural use of coal-bearing land is
mining & building slag heap. Natural Use.

d. Generally; use Caims' non-natural use

3. Losee - No S/L for exploding steam baiier. Uses negligence std.

a. Blackburn would say S/L b/c brought on land and escaped

b. Caims - Rapid industralization - becomes natl. use of land

c. Ct says risk of living in industriaf society - mnfr is social good

4. Prosser - Tendency of Amer. Cts. to misconstrue Fletcher - focus on
Blackbum's escape test instead of Caims’ natl. use test. If used
Caims prob would have reached same result.

5. Keeping of Animals:

a. S/L if keep “wild® animals - no social utility s¢ risks > burdens

1. Any PL>B - ACTIVITY itself negligent
b. S/L if "domesticated” animal escgped & caused damage.
1 Burden of not keeping Hi, Risk low
2. Domestic animal can be controlled. If escapes PL>B
so particular conduct negligent, NOT activity itself
3 3. Res Ipsa rule - if cattie get out, you pay bic 50 easy
to control cattle (Burden of control Jow)

c. Negligenc liab if “viciousness questions” - b/c of benefits,
doesn't create substantial risk, society as whole shares in risk : :
Ex: One bite rule for dogs { V'¢iausnges brugnt fp aicnnat by held Ladle.

6. In Losee - can't presume escape negligent bfc steam boiler not easily
controfied like cattle. Escape can be accident Impose negl liab.

7. 1st Restatement - activity was “ultrahazardous” if:

a. Necessarily involves risk of serious harmm to the person, land,
or chattels of others which cannot be eliminated by exer of
reasonable care

b. 1s not matter of common usage.

8. 2nd Restatement - activity “abnormally dangerous” if:

a. Existence of high degree of risk of some harm

b. Likelihood that harm that results from it will be great

¢. inability to efiminate the risk by exer of reas care

d. Extent to which the activity is not a matter of common usage



e. Inappropriateness of activity to place where carmied on
§. Extent to which its value to the community is outweighed by its
dangerous attributes.

9. Blasting is Strict Liability Activity - debris damage is almost certainly
b/c someone didn't exercise reas care. Blaster should bear risk of
loss blc: '

a. Blaster knows when blasting occurs, magnitude of risk

b. Blasting infrequent - non-natural activity

c. In control of blaster - can protect against it, insure

d. People most likely to be injured (innecent bystander) can't
prepare for accidents, can'tinsure againﬁ (infrequent, don't
know magnitude, how much}

e. No reciprocity of risks

10. Concussion Damage - indirect, consequential harm - Negligence
Debyis Damage - direct hamm (treat as trespass) - Strict Liability
*Distinction no longer used in courts. Spano - NY Ct of App - both
concussion & debris damage gives rise to strict liability

£ 11, Want to have industrial activity so impose negligence liab most of
time unless good reasons not to.

12. Hypo: Trailer containing gas breaks away b/c someone runs into it,
breaks away & explodes. Strictly liable?

a. 1st Restatement - YES - can't be eliminated by reas care,
other idiot drivers.

b. 2nd Restaternent - factors in utility of social activity. High value
to community, but many other factors met so prob SiL

13. Hypo: D using explosives to build road. Concussion from blasting
frightened mother mink who ate kids. Can P say D SL?
~*Foreseeability is factor here. Ci. applied prox cause limitation

14. Yukon - Did not impose prox cause limitation when there's intervener
(didn’t apply Restatement 519(2)) :

15. HYPO: Car ran into gazebo. Can you recover from driver w/o show-
ing negligence? Can no longer argue trespass

a. Common Law - S/L if unconsented to entry

b. Then said need to “voluntarily” come on land

¢. Current- Trespass if unconsented entry, voluntary, & know w/
reas certainty consequence of causing injury

16. But if plane falls & crashes Into gazebo, hold aifline strictly liable

D in better position to distribute loss
Easier to protect against highway accidents
D has better knowledge of risks
No reciprocity of risks {Driving involves reciprocity of risks -
even if not on road now, at one time will cause fisk)
e. P would win most cases anyway under res ipsa - inference of
negligence when plane falls. .
t. Apply strict fiability to land damage, apply res ipsa to passen-
gers injured in fall. .
17. IMPORTANT POINTS:
a. When talk about S/L, it's whole activity, not just particular con-
duct, that's being judged. (Class of Activity)

ap oD
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b.
c.

Question if S/L appropriate is for court, not jury

Language - use S/L to talking about cause of actionwhenF
doesn’t have to show D didn't exercise reas care - Doesn't get
rid of defenses. (Absolute Liab - no defenses allowed. Keep

2 concepts Separatell) '

B. Theoretical Perspectives
1. Moral Theories

a.
b.

Epstein - S/L based on causation; If cause, you should pay
Fletcher - S/L if create non-reciprocal risks; D imposes risk on
P, but F doesn't cause corresponding risk on D

2. Economic Theories

Risk Spreading - Calabresi's Secondary Accident Cost Avoid- -
ance, Minimize costs AFTER accident happened. Betterto
assign loss to responsible enterprises than leave on victims.
Ex: $1000 means less to GM than individual
Deterence Theory - Calabresi's Primary Accident Cost Avoid-
ance. Avoid cost of accidents b4 accidents happen. '
1. Specific Deterrence - collective decision of (1)level of
activity and (2) how we want it done.
Ex: regulations - prehibit speeding
2 General Deterrence - Market decides level of activity &

how we want it done. Mkt makes choices.
Transaction Costs - Tertiary Accident Cost Avoidance. Mini-
mize transaction costs; costs of dealing w/ accidents,
Michelman - Asks who is best cost avoider - Most likely rough
guess - If guess is wrong, party that can remedy mistake
Calabresi's guidelines for determining who best cost avoider.
Better access to information. '
Where's cheapest insurance
Better able to subcategorize
Keep costs on activity - reducing risks of extemaliza-
tion.
5. Better able to cure mistake in allocation more cheaply
6. Better deterrence by general deterrence.

BWh

VI, Liability for Defective Products.

A. Intreduction

1, Up to 18th Gent, privity requirement. - Limit liab to foreseeable parties
Ex: Winterbotfom - Required privity to protect against absurd claims
to which there is no limit
2. MacPherson - Car mnfr liable for negligence even though no privity if
nature of thing is reas certain to cause serious injury when negligently

made.

b.

C.

if siue Buick, cuts out intervening lawsuit b/e dealer would then
sue Buick.

Buick better able to spread loss, better position (opportunity &
knowledge) to inspect.

Cardozo expands Thomas - imminently dangerous {poison) to
all products which if neg"&dﬁ’ be dangerous.
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a. P foresees & expects knife will cut so sharp knife not defective
b. Can foresee that pebbie can get in can of beans but don't
expect, so it is defective.
. Cronin - unreasonable dangerous component not required. Don't
burden P w/ proof of element that rings of negligence, As consumsr,
dorv't know about mnfr. process - can't establish what conduct was.
_ Under Restatement's def of "unreas dangerous” what does P prove?
a Prove doesn't meet std of ordinary consumers - easier than
having to prove D's conduct. (not as difficult as negligence)
. Talking about defects requires some notion of reasonableness
a. Mnfr Defect - Still reasonableness std but difference in point of
view. -

1. Trad Neg - look at what is reas from point of view of D

2. S/L - look at what is reas from point of view of P -
consumer.

b. Design Defect - Barker - 2 tests: |

1. Consumer Expectations

2. Risk/Benefit Analysis - consumer doesn't know how
safe should be, too complex.

Risk/Benefit Anal sounds Jike negligence but different:

1. Trad Neg - Point of view of D at time of acting looking
forward (Before accident happened)

2. S/L- Ex post assessment. Knowing what we know
now, do risks outweight benefits? Provides added pro-
tection for consumers.

*Also, D has burden of showing reasonableness of design
Using ex-post assessment. (Caveat: New 3rd Restatement -
up to P to show better alternate design based on what know -
now. Some states also put burden on P)

. Soule, Barker - refuse to get rid of 1st Branch - cons expectations
a. If consumers do have expectations, no expert testimony re:
risks & benefits.
b. if consumers don’t have expectations b/¢ too complex, should
not charge jury that can find defect based on cons expect
. W/ design defects, ordinary consumer expect don't always make
sense b/c consumers have no way to figure out what designs are
safe. 3rd Restatement - use only Risk/Benefit analysis - Gets rid of
cansumer expectations. Uses notion of reas alternative design after
the fact.
. Negligence in design makes product defective. Then why S/ for
negligently designed product?
a. Takes away defenses (Only apply S/. defenses not neg de-
defenses.
b. Can spread losses, protect Ps from unusual catastrophic
avents.
¢. Those downstream in line from mnfr still S/L. for selling negh-
" gently designed product. _
. Camacho v. Honda - rejects "unreas dangerous” test of Restate 402A
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Instead, looks at 7 factors developed in Ortho:

apow

e,

f.
g.

Usefulness and desirability of product

Likelihood that it will cause injury

Availability of substitute product

Mnfr's ability to eliminate unsafe character w/o impairing use-
fuiness or making too expensive to maintain utility

User's ability to avoid danger by exer of reas care

User's anticipated awareness of inherent dangers

Feasability of spreading loss

Is riding motorcycle w/o leg guard unreas dangerous based on 402A
— No, ordinary consumer knows may slip & if fall, no protection
But Colorado Ct says not matter of consumer expectations - instead

use Risk/Utility (ex post neg test) even if Obyious & Open Danger
-0bviousness factored into Risk/Utility Test - but obviousness

alone is not assumption of risk. A/R must be knowing (actual
subjective knowiedge). Question if P had knowledge is ? of
fact - put to jury.

10. NY like Camacho test - obviousness of danger doesn't prove finding
of defect but affects consumer expect. If uses product knowing risk,
may be assuming risk if use is unreasonable.
Ex: Imjured when hand caught in press b/c guard removed. Fact that
danger is obvious for intended, reas use, it can’t bar recovery - Just
factored into test , may diminish damages.
11. How would you decide Souls after Camacho? Defect ? is not
complex, danger clear - use cons expect test. Not defective bic
danger obvious to reas consumer.
C. Waming Defects: 3 types of wamings

1. Wamings that Reduce Risk

a.

Hahn v. Stering Drug - Absence of waming makes unreas
dangerous. Waming inadequate if doesn't satisfy some test
of reasonableness. Jury decides if waming adequate.

Other courts say 7 of law for court - fearful of jury's detemina-
tion ex post (too easy to judge that must put in a better wam-
ing)

Huber - Mnfr not liable if sold free from defects in mnfr &
design is not dangerous if used as intended. Mnfr not required
to anticipate that user will alter its condition so as to make it
dangerous.

1. If alteration NOT foreseeable PROX CAUSE defense
2. W foreseeable, D may argue employee'’s removal =
oralr

2. Wamings of Intrinsic Risks - alert potential users to some risks that
are inherent in product as made & can't be eliminated or reduced at a
cost < expected benefits.

sarred \nermediany Exgphen.

= ok had hid as b praraceuhzk

Ladequiats. wanurg need tly
edch, pregcnhna prs .

b.

MacDonald v. Orthe - *learmed intermediary” v prescription nuile
Contraceptive nat used on basis of “ieamed intermediary” -
patient herse!f making decision. Only see dr. once/year. Rely
on mnfr waming. Physician has less conirol. .
Waming complied w/ FDA regulations - Why nat enough?
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1. FDA uses cost/benefit analysis but state still free to
make their own after-the-fact cost/benefit analysis.

2. Unless the fed statute expressly preempts state law,
compliance w/ regs not conclusive. State law is
controlling

3. If w/ preemption statute, if P makes claims based on
express warranty, intentional fraud, misrepresentation,
conspiracy then those claims not preempted by act.

¢. White v. Wyeth - Comment K of Restate 402(A) - provides
exception to S/L of mnfrs: unavoidably unsafe products:

a. Product incapable of being made safe

b. Useful & desirable product

¢. Wamed of risks that are unavoidable

d. Not all drugs “unavoidably unsafe” - not ;ﬂ se rule, applied on
case-by-case basis.

e. What about DES? Mot unavoidably unsafe b/c risk not reas.
Costs>Benefits! '

f. Comment K suggests that product itse!f defective - even
though design defect b/c doesn't meet ordinary consumer
expectations, if satisfactorily wam, there is no liability.

g. Brown - CA Approach - applies comment K across board to all -
prescription drugs. Rejects case-by-case approach. Dom’t

want to diminish mnfr's incentive to develop superior products.
Allcw them to put on mikt w/o worrying that ct will decide that
risks>benefits. (But still liable if negligent in marketing product)

h. Natl Chiidhood Vaccine Injury Act - gives protection against
liab so mnfrs continue to make needed vaccines.

i. O'Brien - use risk/benefit analysis if adequate waming. Then
NJ responds wi/ statute - NO risk/utility analysis, just look at
consumer expectations. Obvious danger = defense. (NJ &
Brown show more sympathy towards mnfrs)

3. Unexpected Danger

a. “*Major diff between waming & design defects:

1. Design - look at products after the fact - ex post
{Would reas person put on mkt knowing what | know
Now?}

2. Warning - Not liable if hazard couldn’t have been reas
known at time of distribution.

b. Not always ex ante - Beshada said D liable for risks NOT
knowable {Risk spreading, deterrence, proof prob - save ad-
ministrative costs)

¢c. Ledere restricts Beshada bic fear that it will make social be-
nefit unavailable. Mnfr liable only if had actua! or constructive
knowledge of danger. Based on reasonably obtainable and
available reliable info. )

d. Shift of burden to D - D has burden of showing risk was NOT
reasonably knowable. Duty to wam lasts AFTER distribution

e. Product's defect makes all in the chain liable

f. State of Art Defense - mnfr couldn't anticipate risk; could not



have Knowr. 71 o v

1. As opposed to true state of art defense - new techno-
logy developed only after product mnfr or designed.
D saying following custom of time, using technology
available.

2. Court can decide custom itself was defectivel Reas
person could have used other tech. or not put on mkt

a. Courts resolve issues in both defenses fromex ante
approach. Don't held liable for what couldn't have
known, o T

D. Beyond Products
1. No SfL for professional services, just negligence standard.
2. No S/L for medical services b/C: :
a. Ofien experimental in nature, no certainty of resuits
b. Med services absolute necessity to public
c. inc costs of med services & could put beyond means of some
consumers
. Might hamper progress in developing new medicines & med
techniques. S )

3. S/L grew out of warranty for sale of goods - continuation of historical
trend; But never wamanty theory in services.

4. Butif 7 not on product or activity but on enterprise, not much diff be-
tween goods & services. Generally, systematically creates risks & '
can spread losses through mki mechanisms.

5. Some suggestion that enterprise liab applied to both goods & serv,
but distinction between non-professional services (beautician) &
professional (doctor).

6. s that a good distinction?

a. Importance of activity to society. impose liab to less important
(less concemed about discouraging activity)
. Complexity of task, judgment, takes more training

7. Probiem is defining defect. Greenfield says what perfect doctor
would do. Rejected in Keible.

8. Blood Banks - Legislature & ct. said providing blood is professicnal
service, not sale of goods. Doesn't involve# any more judgment than
product case, easy to define defect. But Leg doesn't want to discour-
age activity, put blood banks out of business.

E. Defenses _ -
1 Comment N Restatement 402(A) & F(e - Comparaive Neggercw

a Full Defense/ Bar to recovery if proceeding in face of known
sk (A/R)

b. No defense/bar if cont neg b/c shouid have known but didr't

2. Daly v. GM - Applied comparative negligence to S/l claims:
a CA said assumption of risk NOT complete bar to recovery.
(Even if know of risk, can still recover based on P's fault)
4 b. Namows defense available under 402(A)

c. Cont neq is partial mitigation (Broader view than restatement
b/cgnow partial defense if P should have known of risk)

d. Doesn't make distinction between A/R & other types of C/N
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3.

NY CPLR 14A - same approach as CA

F. Personal Injury and the UCC

1.

B w

2nd Restatement 402(B) - deals w/ express misrepresentations.
&/ when product does not perform as represented regardless of
scienter, (Like common law action for deceit except ¢/l requiresintent
to deceive/ scienter) :
Why would people want to use Non-Tort remedy?
a. Ex; 2/1/90 - Purchases Product
3/1/80 - Suffers injury
What if sues on 4/1/937
1. Personal Injury Stat of Limit = 3 years from date of
injury. Co :
2. UCC Stat of Limit = 4 years from date of purchase
Here, untimely in tort (> 3 yrs) but imely under UCC
£x 2: What if injured 4/1/91 & sues on 3M/847
*Timely as tort - 3 yrs from date of injury
* Untimely as UCC - > 4 yrs from date of purchase.
b. Reliance Question
1. UCC 2-313 - Express Warranties - requires express
statement as basis of bargain. Doesn't raquire P
reliance.
- 2 Tort Claim - P must RELY on express staternent
UCC 2-314 - implied Warranty of Merchantability
UCC 2-31%&- Implied Warranty of Fitness for Particular Purpose -
Seller knows uset & knows P relying on seller's knowledge.
UCC Remedies _

a. UCC 2-316 - Disclaimers - will be strictly construed But"asis”
can be used to disclaim all implied warranties (commonly used
terms) '

b, UCEC 2-719 - Limitation of remedies - Atternpted limitation of
consequential damages for personal injuries from consumer
goods is prima facie unconscionable! (Can't just get § back,
can't limit damages for personal injury)

G. Economic Harm - 3 views:

1.

Majority view - Damage to product itself is best remedied w/ warranty,
breach of K. (Economic losses Can be insured, concern w/ safety
reduced, parties have equal bargaining power & can set own terms &
allocate risks.) Ps can K themselves out of breach claim

\ntermediate view: differentiate between *disappointed users” and
“endangered users’

Minority view. No difference if econ ioss bic all are prox caused by
D's conduct. (Santor - aliowed S/l v/c D can spread losses, avoid
defect)

_ Does it really matter if sue under K or S/L7? (East River)

a. To prove K damages, have to show defective product
b. in tort case, P shows same thing: Says product defective bic
doesn't meet stds & as result, 1 suffered injury. '
What's difference in East River?
a. Here, each charterer signed K that say they assume cost of

oy



repairs. So P trying to get out from under K rights they signed
away. Any waranty claims would be subject to D's limitations,
both in time & scope, of wamanty liability.

b. People Express aliowed bystander to recover econ loss, but
decision not widely followed. But one reason for aliowing was
blc there disparity of bargaining power between parties.

i1X. Trespass and Nuisance
A. Trespass

1.
2,

3.
4.

Early common law - any injury that arose out of direct ham

Physical intrusion onto land; invasion of property right - aspects of
both intentional and strict ability torts.

Traditionally treated as requirng some intent.

»nd Restatement 158 - Intention intrusions liable even if no ham
caused. Only need intent to enter, not intent to invade prop right

{If intend to enter thinking it's your own land, fiable for trespass bic
voluntarily entered & invaded possessory interest even if didn't interd
to invade.)

_ 2nd Restatement 165 - Unintended intrusions - those resulting from

reckless or negligent conduct or abnormaily dangerous activities -
subject to liability only if intrusion causes actual ham.
Strong concem w/ protecting property rights.
How do you distinguish trespass from nuisance?
a. Trespass - Interference w/ right of exclusive possession;
Claims fend to be 1 shot, sporadic invasions.
b. Nuisance - interference w/ possessor's use & enjoyment of
land: Action used when continuing invasion.
Martin v. Reynolds Metals - Airborme fluoride compounds from D's
plant injured P’s fand. Ct upholds claim for trespass: D doesn't have
to act negligently, just intentionally.
Why isn't Martin a nuisance case?
a. Stat of limit for nuisance (2 yrs) had run;trespass (6 yrs) hadn't
b. Martin indicates trend toward breaking down bamier between
respass & nuisance.

10. Theoretical Background - Coase Theorem - In world of perfect comp- -

etition, no transaction costs, perfect knowledge: from economic
efficiency standpoint, doesn't matter what liability rule is. VWhichever .
party gets entittement, parties will bargain to achieve most econ
efficient result.
Ex: Pollution damages 10 houses x $500 = $5 000; Factory
owner can avoid pollutant for $3,000.
If iable, will buy $3,000 smoke control b/c < damages
If not liable, people will get together $3,000 & give to D bie
less than amt. of damage to house
Doesm't matter whosa liable b/c cheaper solution reached.
Ex 2: What if smoke control = $8,000 :
If liable, D will pay $5,000 to Ps and not get smoke control
If not liable, Ps will pay $5,000 to get houses painted.



11. Why is it that homeowners don’t *bripe"” D? Criticisms:
a Information: Ps may not known of D's altematives
b. Free Rider Problem: People want everyone else o pay,
raises cost for others
12. Epstein & Fletcher - more criticisms of Coase's theorem:
a. Don't talk about who causes harm
b, Don'ttalk about non-reciprocal risks.
13. Coase responds by saying harms result b/c of intersection of 2
activities. If take 1 away, don’'t have that harm. Causation is not
1 way. _
14. Practical Difficulty doesn't mean Coase theory should be ignored:
a. Qught to assign ab to party best able to implement least cost
solution. :
b. Coase theory major foundation of Calabresi's general
detemence theory.
B. Nuisance
1. Boomer- Ds plant was not substandard but acting intentional b/c
knew conduct is invading or certain to invade another's interest in

s & lnts lerence o use & enjeyment of land.
“5?*“:?& A 2 Under trad NY practice, P would be enjcined if $100/yr damage. Bul

_ this court orders injunction only until D pays P sum for past &
Land THRE (x %'“M) present damages.
liealtn [ Comborr (_f‘m) 3. If trad view applied, Ds not likely to close down plant. would attempt
. to purchase seftlement - D would purchase from Ps the right to
0
feace o Ming L%@,%mﬁ pollute. Problem: P would refuse to give up right & D would say this

is extortion.
4. |s it fair to issue injunction that has potential of shutting down mutti-
ICNE S inderfererce miliion dollar business for minor showing of damages?
15 pe obRngie, oy, a. Provides incentive to D to solve poliution problem
Loy @rerd - ANG b. High value of property rights.
ember of cpmmun A 5. How would this case be decided under 1st Restatement?

a. TEST: Is gravity of harm > utility of conduct? -

b. Here, no injunction b/c gravity of hamm < utility of conduct.
6. Sec 827 - Gravity of harm - Factors Involved:

a. Extent of harm involved
rna&acf":' 5&‘5‘3 :;s b. Character of harm involved
5 ou\ Ul c. Social value attached to type of use or enjoyment invaded
: Wb, S0 & st e d. Suitabiiity of use or enjoyment invaded to the locale
nreasMmAaplLy 6. Burden on person hammed of avoiding the ham.
7. Sec 828 - Utility of conduct - Factors Involved:

a. Social value attached to primary purpose of conduct

b. Suitability of conduct to locale

c. Impracticability of preventing or avoiding invasion.
8. Sowhy doas NY Court impose damages if D not acting unreasonably

bt pe UNEEFEDMNAYEN £
SUESTANTIOA |

Trad View Boomer 1st Restatement
intentional intentional inv intentional invasion
invasion unreasonabie- unreas (ham>utility)
v Harm>utility OR serious but
Remed % wort't end conduct Remedy
{ barkruprew)
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9. Boomer takes intermediate position - looks like 2nd Restatement -
Unreasonable if: '

a. Harm > Utility OR

b. Harm is serious but D could afford to compensate P (no bank-
ruptcy) ,

10. Ct never addresses why don't use 1st Restatement; Just assume
there is hanm that needs remedy, then just look at proper remedy.
Not every intentional invasion is matter of fiab.

11. What if Plant thers before P movas in?

a. 2nd Restatement 8400 - Not in itself sufficient to bar action,
but is factor to be considered in determining whether nuisance
is actionable.

12. What Remedy? )

a. Give damages to P bic P injured by smoke.

Problem: P aiready paid less for land b/c prop value already

reduced by smoke.

b. Trad NY View - Once find nuisance, enjoin D
Prob: Possibility of extortion, D even less wrongful than

Boomer bic hasn't been harming houses & suddenly
house comes.

c. Spur- Give P injunction against Ds but say Ps can enforce
injunction only if pay D. D gets paid to abate nuisance.

Prob: Reverse injunction/compensation very unusual. In Spur,
dign't have multiple Ps, just had one big developer. If
multiple Ps, hard to get them to agree.

Recognizes property interest & aiso recognizes notion that

some activities of social utility may cause harm to cthers.

13. Argmt against Permanent Damages:

a. Might have additional harm in future yrs so not full compensa-
tion.

b, Jost- If D increases pollution level, P can get recovery for inc
in harm. '

c. D can abate nuisance but not common b/c already paid - no
incentive.

14. Nuisance law not primary way to prevent pollution; Most remedies -
from Regulatory means, Reasons:

a. No individual/group sufficiently injured to bring suit for damage

b. Tort law requires identifiable harm - sometimes hard to tell
conseguences of pollution.

¢. Tort law requires identifiable D - Often many Ds contribute in
ways that can't be traced to individual D.

X. Damages & Insurance
A. Things to lcok for
1. What are problems & benefits of using jury to decide damages?
o Look at effects of damages decisions on 3 requirements.
a. Damage & Liability decided in same trial.
b. Entire loss recovered in 1 lawsuit.
c. Damages recoverable in money
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B. Personal Injury Action: 3 major recoverable elements
1. Medical Expenses
2. Lost Eamings
3. Pain & Suffering
C. Medical Expenses - most basic; easily quantified (bills)
1. May serve as a basis for general damages {pain & suff); Often, pain
& suff is a multiple of medical expenses.
2. Supposed to be reasonable as fo necessity & amount
3. Ordinarily, past med exp proved by bills, receipts; Future expenses
proved by expert testimeny (usually includes testimony from treating
physician) _
4. Frequent Prob: Separate those that arise from injury at hand & those
that reflect pre-existing condition & subsequent injuries. ' ‘
5. Prob of Reas of Amt: seldom answered w/ any precision. Top Service
specialists rarely contested. (Argue damages & liab in same case so
D's lawyer not going to fervently argue damages b/c conceding liab)
D. Lost Eamings - 3 Things to Look At:
1. P’s Normmal Eaming Power - Generally derived from P's eaming
history. . Complications:
a. Sole Propsistor - use net profits? Problem about how much
taken out & put into business.

coL {4l Tn med b. Some People don't have eaming history.
Lroanes CoS coure Uil ¢c. Independently Wealthy Person - Usual attitude is if didn't work
trowne & dedinck 1ne TKCS & don't seem likely to work, can't recover. .

woukd. P P lest armanis d. Assume working for what most qualiﬂed..Ex: Editor of law rev
? ot AL 1 ot § Y working for Legal Aid will get salary for big firm.

o ’ Jur e. Homemaker - no cash eamings. Cts look at value of services

\ homemaker providing (chauffeur, cook, maid). Also, take into .
' account work option - likelihood of going back to work.
f Prob it P eaming more at time of trial than time of injury.
2 P’s Future Eamings - look at Work Life Expectancy. Use tables
provided by Labor Depts. Complications!
a. Less Mandatory Retirement :
b. Increasing Early Retirement {Involuntary & voluntary)
- 3. Various Modifications - 2 Major Kinds:

T ~a.a. Taxes: Compensatory damage awards not taxable but
interest eamed on lump sum is taxable. Some courts tell jury
that award not taxable, other's dom’t

b. Reduction to Present valtue: If think P would get $1 million
then give some sum less than that i prudently invested will =
. $1 million. Prob: What interest rate do you assume? Minor
changes in int rates have major effects.
(Theorist favor small discount - Real Int Rate approx 2% -
other rates include inflation & risk.) '
E. Pain & Suffering - Seffert v. LA Transit :
1. Judge isn't supposed to reduce darmages by himself but can say too
high & wiil grant new triat UNLESS P will accept less. (Remittur)
2. Judge can alsc say damages inadequate (Additur)
4 Trad Rule - Pain & Suff shouldn't exceed pecuniary losses

i
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4. Trial judge acts as 13th juror - Would he decide same thing? Is
verdict against weight of evidence? If trial judge doesn't agree, send
back for new trial; don't substitute own judgment.

5. Appellate Ct TEST - At 1st blush, does award shock conscience,
indicate passion & prejudice of jury? Narrower discretion than trial
judge. What does appellate court look at?

a. Awards in similar cases
_ b. Injury itself - ex suffered great pain, humiliation, anxiety
¢. Ct also says jury fixed award & trial judge thought wasn't
against weight of evidence - Give trial cts a lot of deference.
Trial ct saw evidence, witnesses - were in best position,

6. D says per diem argument misleading - pain & suff can't be fixed by
means of mathematical formula. But per diem argmt at least gives
jury some basis for what damages are worth.

Dissentng> 7. Traynor says important to be consistent; want to treat like cases alike
opiLIn a. Want predictability in terms of detement effect (D has to factor
inte cost/benefit analysis) )
b. Can affect settiements - won't settle if think amt higher than in
similar cases. )
8. Eliminating pain & suff not answer 10 consistency:
a. Undeterrence on D
b. Undercompensation - If only give pecuniary damages & then
P has to pay attomey fees out of that, P undercompensated.
9, Some jurisdictions now cap pain & suff
a. Usual cap $250,000 - picked out in CA 10-15 yrs ago
b. Cap provides for consistency & predictability even though $
gamages just a rough estimate.
F. Damages in Death Cases :

1. Common Law - no recovery for tortious death of human - 2 rules:

a No one entitled to claim someone else’s death was an injury
{Ex: Wife can't say she was injured by husband’s death)
b. All causes of action abated at death (Both P & D)

2. Changed by Lord Campbeli's Act - 1846 - aliowed designated benefi-
ciaries to have claim for injury done to them {Wrongful Death) - now
most jurisdictions have wid acts

= 3. Wrongful Death Statutes

uos dimages for Losees a. NY EPTL 5-4.1 - Peopie who have cause of action are

Rred o SUMINR TERRES Intestate Distributees (People who would take if injured persen -

L Yo ™ LA SupprT o died wio will - dossn't matter if made will or not).

secieny v gecedent b. Recover pecuniary benefits - how much decedent would have
brought to wife & kids.

¢. Action brought by Personal Representative:
4. Administrator (if no will)
2. Executor (if will)
d. Wrongful Death of Child - Some cis allow for loss of compan-
jonship, not just pecuniary losses. (35 juris allow loss of comp;
14 allow for pecuniary loss only)
4. Survival Statutes _
a. Whatever causes of action decedent has at time of death

A Toericosor gigoms 0150 becomes asset of decedent’s estate.

LAIVE S5 Can shW SUL
£ prdosr des) —%n w5 Cok OF dedent to créorce Tt Claimg siffered. bY decedend befre
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5.
B.

b. Basic Elements of Claim:
1. Medical Expenses durng life
9 Lost Earnings during life
3. Conscious pain & suff (up to time of death)
c. Decedent's estate goes according to will or intestate distribu-
tees if no will.
Action brought by personal representative.

e. NY EPTL 11-3.2(B} - Survival Statute - Personal Rep brings 2
actions together ordinarily. But 2 sep decisions b/c wrongful
death = injury to beneficiary, survival statute = injury to dece-
dent ' .

Every state has 1 or other of both statutes.
Generally, if only 1 statute give it some characteristics of other statute

Qe

G. Damages for Loss of Enjoyment of Life

1.

2.
3,

4,

No separate recovery from pain & suffering - loss of enj of life not a
separate category. '

Awareness of 10ss is necessary to receive damages

Duplicate & excessive awards might result if separate - separate
awards tend to mislead since itis *legal fiction™ $ can compensate.
Dissent argues loss of enjoy of life is objective vs. pain & suff (subj).

H. Punitive Damages

1.
2.
3.

4,

Ensure punishment or detemence for intentional conduct

vVindicate sense of outrage (even if large compensatory award)
Taylor v Sup Ct - Maj would allow pun damages for all drunk drivers,
Dissent says Pun Damages O.K_ in this case but not all DWiIs.

Once inject punitive damages, D's wealth becomes relevant b/c have
to know how much will punish. Not nec prejudicial if pifurcate trial:
First, decide it D liable. Then allow evidence of punitive damages if
appropriate. (But not every et uses pifurcation.)

TXC Productions - Jury awarded $19,000 comp damages & $10M
punitive. Maj said no due process violation b/c punitive damages can
consider potential harm for Ps similarly situated.

—Dissent. O'Connor/White/Souter - Notion of potential harm never
instructed to jury. No bifurcation & fawyers had fieid day bic TXO was ’
out-of-state wealthy D. .

. Honda Motors - Ct struck down punitive damage award b/c Oregon

said could only be struck down if NO evidence to support verdict - this
violated due process bic app cis must serve some review function.
Slippage Problem - Substantive std for imposition of pun damages
may be slipping, relaxing (can go from willfuliwanton o gross neg) -
Public outrage seen in damage award
Slippage also problem in product liab - can be punitive damages liab
for consciously making decision based on costbenefit analysis &
guess wrong. if calculation says minor cost to wam or when D
suppressas or ignores info about known risks, then pun damages.
Ex: Ford Pinto - Jury said Ford made calculation & were wrong, knew
was nsk. '
Difficulty when Muttiple Claims - ex: asbestos cases (Fischen)
a. \f ailow punitive damages, may deplete pool of resources b4
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C.

d.

e

" some claimants can even get compensatory damages.

Don't want punitive damages to go to lawyer who wins race to-
courthouse,

From D's point of view, punitive damages keep punishing Ds
for same conduct '

Courts try to deal w/ this problem by class actions - way for
orderiy disposition of damages.

Bankruptcy Court - also orderly disposition

10, Problem of overdeterrence - Risk of pun damages will excessively
deter Ds from risk-creating activity. Fear could lead D notto make
safer producibut to get out of industry. Ex: vaccine cases - led to
Nati. Childhood Vaccine Injury Act '

. Insurance

1. Integral part of tort law. Most lawsuits in accident cases happen b/c:
a. 1st party insurance doesn't fully compensate Ps.

b.

c.

Most of time, P anticipates there will be insurance that pays on
part of Ds.

Litigation usually conducted on D's side by lawyers provided
by insurance company.

2. 3 major types of Insurance.

a.

b.

ife Insurance - Specified sum paid on happening of specified

contingency {collective savings)

—»Termn Life insurance - Buy for set period; protection against
premature death.

—Whole Life Insurance - Some ins protection, some savings

1s¢ Party insurance - Buying insurance for risk to ME

Ex. Fire, medical, disability (in case can't do reg work, provide

income protection)
Much of recovery for accidents comes from 1st party ins.Torts
payments are only 22%.

¢. 3rd party Insurance - Indemnity or'Liab Ins. - Ins Co. will either

indemnify you or pay on your behalf what you have to pay to
someone else. Ex: malpractice, pollution ins, mnfr ins,
workers' comp.

3. Homeowners' & Auto Policies - include both 1st & 3rd party insurance
Ex: Homeowners - Fire Ins (st party) + liab for someone tripping on
property.
4. From tort perspective, 1st party insurance treated like gifts or benefits
- treats as collateral source. 3 possible effects.

Traditional Rule: P gets to keep both tort recovery & med exp

Prob: 2 recoveries for single injury {double eompensation)

Response: P shouldn't be punished for being prudent - paid
for insurance & shoulid be able to recover. Also, it goes to
pay attomey fees. Helps pay for things not compensable
(p & s of trial, time lost to prepare trial)

b. D gets benefits of P's recovery - Med expenses reduéad by

amt already paid by ins co.
Prob: Reduces deterrent effect bic cost of accident picked up
by Ins Co. rather than driver of mnfr.
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Response: D doesn't know if victim has 1st party ins - not
going to adjust level of care. Also, not rmuch different than
any other tort prob: generally, individualize damages - If
hit someone w/o insurance, have to pay more (Take P as
find him) :

¢. Attempt to avoid double recavery (Allow P only 1 recovery} &
preserve deterrence effect by process of subregation. - victim
gets $ from ins co. & ins co. steps into shoes of victim & tres
to recover from tortfeasor.

Hypos: If have fire ins & are compensated for prop damage,
P has no incentive to sue, but ins Co. wants fo sue to
get $ back. Butif also have personal injuries that are
not covered by ins, then both P and ins Cowantto
sue tortfeasor. o

Problams:

1. Who control the litigation? Action brought in P’'s name
but each of parties have different incentives, concems.
Might have diff trial strategy, willing to settie at diff level

2. What's done if insurance Ks don't say anything about
subrogation? Frost says prop damage usually subro- iy
gated, but personal exp {med, lost eam, pain & suff) = ol
not subrogated. Co
Reason: For personal injuries, duplicative recovery is
uncertain, unlikely. Maj said treat pers inj as whole -
don’t isolate them out. Concurring opinion disagrees
but agrees w/ judgment b/c this is K problem - If does
not specifically say in K, then can't subrogate. But
will aliow if mentioned in K.

3 Effect of Setilement - If settiement < amt of damages,
then insurers should share some of risk.- shouldn't get
whole part.

4. Conard - Subrogation Costs Too Much!

Ex: If Blue Cross gives P $1000 hospital bill, BC will
et $750 b/c will incur administrative expanses for get-
ting subrogation.
' But $1000 D pays will cost ins policy holders
$1600 bic has to pay out selling exp, attomey costs.
End up w/ having to pay $750 to BC, take $1600
from insured. Groups overiap - peopie who pay for BC
also pay for liab ins. So benefits go to Ins Cos. and
lawyers, not injured Ps & liable Ds.
Prob: Even if didn't aliow subrogation, still going to
incur costs bic P suing for Jost eam, pain & suff. $600
costs of liab ins will go to pay other expenses as well.
Conard also says operating tort system is much
more expensive than operating insurance system b/c:
a. 3rd party ins - adversarial relationship between
victim & tortfeasor's ins co. Conflicts over amt,
liability.



b. 1st party generally deals w/ med expenses -
much more certain b/c past expenses, bills. 3rd
party deals w/ uncertain damages {lost eam, p
& s) - more conflicts, projections.
¢. 1st party insurers generally donr’t fight customer
- Usually don't involve lawyers.
- === 5 Fleming - Tort law should take secondary residual
place to ins system. Deal w/ accident claims through
1st party or govt. (social welfare) b/c:
a. High costs of tort litigation
b. Ps better able than Ds 1o estimate how much
ins needed (ex: P knows eaming history)
¢. Fault concept expanded to provide compensa-
tion.
d. Vengeance, Retribution, Deterrence mitigated
by idea of kability insurance.
5 So trad rule disappearing. Common law = no subrogation for personal
expenses. But NY CPLR 4545(c) says in all pers inj, prop damage, €r redws Lo
& wrongful death cases, court should reduce award for economic for damaies w‘:ﬁi
losses by additional premiums paid by insured. fom conairal S
6. 3rd Party Liability Insurance (Leasiir @33“ i il
a Concemn: Remove incentive on drivers to be careful. b gy b ?
b. Concem has shifted to compensation for victims. Original
auto ins was INDEMNITY insurance - indemmnify tortfeasor for
$ paid to victim. (D insolvent & doesn't pay, ins co doesn't
have to pay & victim left outin cold)
c. 3 major TRENDS in liab insurance.
1. Shift from Indemnity ins to Liab Ins - Insurer pays on
BEHALF of tortfeasor. So evenif D insolvent, ins co
will pay victim.
2. Expansion of Liability: .
a. Originally only vicarious fiab (cwner liable if
agency relationship) '
b. Then “family purpose doctrine” - if driver is
- member of insured's family and operating for
family purposes.
¢. Similary, "Joint Enterprise” - people working
. together using car.
d. Now, "Owner Consent Statute” - Owner liable
for everyone using car w/ owner's consent.
3. Requiring Insurance.
a. Financial Responsibility Laws - After have acci-
dent, must get liab ins (But victim in 1st acci-
dent can't recover if no insurance)
b. NY - Compulsory insurance (V&T 341)
d. Sometimes victim given cause of action directly against ins
. ~ co. (Rejected in most states)
J. Impact of Insurance on Tort Litigation
1, Family Immunity
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2.

3.

4

5.

_ .a. Liability has gotten rid of reallocation of assets problem by
externalizing w/ funds from outside sources.

b. Some say# liab ins doesn't remove inherent danger of
destruction of family harmany. But as practical matter, lawsuit
unfikely to be brought unless tamily “united” against ins co.

c. Coliusion argmt stilf holds! But this can be avoided by K- ins
co. says won't cover. Ex: NY Ins Law 3420(g) - no coverage
for claims between spouses unless expressly in Ins K.

Fire & Water Cases
a. Tortlaw is form of compulsory insurance
b. But DON'T substitute tort ins for fire insurance:
1. Less efficient (measured by amt of water used rather
than risk of fire) )
2 Owner know prop value best & can negotiate cost &
limitations on hability accordingly. ‘
Lalomia v. Bankers & Shippers tns Co. - Look at roles that Michael's
father plays:
Administratar of Michael's estate, defending action
Reneficiary of wrongful death statute (pecuniary losses)
Beneficiary of survival statute {Michael's pain & suff, med exp}
‘Receives any $ Michael might get from collateral sources
Named insured on Ins Policies for 2 cars
Names insured on Homeowners policy
. Alleged tortfeasor in negligant entrustment claim.
This is action for declaratory judgment - Used as way of determining
which ins co. is liable & has to defend. Alternative is liability suit
where P sues ['s estate. After judgment, P could have K actions
against ins cos if they don't pay.
s Maddock Auto Policy does NOT cover. Only covers after-

cmepe P

acquired passenger auto for 30 days - Motorized bike is motor -

vehicle under V&T law but not private passenger auto as
defined in policy.

b. Maddock Homeowner Policy doesn’t extend to automobiles so
no liab for Michael's driving. BUT, does cover suit for neg
entrustment. (For neg entrust, P must show Mike driving
negligently & father unreas in altowing Mike to drive}

c. P's auto policy does COver b/c gives coverage for uninsured
motorists. {(Liberty Mutual Policy)

«NOTE: Notice where Lib Mutual ends up: Paid 1st party expenses
ta P for med exp, collision damage to her car. Now must defend
Mike's driving against own insured - want to show Mike not negligent
so don't have to pay uninsured motorists coverage.

Far cry from tradl bipotar suits - P has lawyer, D has lawyer, ins cos
have separate lawyers.

Most cases settle out when it becomeas clear who is liable for what
after declaratory judgment.

6. Settlement Process - ends up being much simpler process.

a. Were any traffic laws violated?
p. Damages: Look at med expenses & then apply muttipliers
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7. Pavia - What sid do we use to determine if Ins Co failed in its
obligation to settle?

a. NY - Liable if *grossly disregarded” insured's interest, Deliber-
ate or reckless failure to placeo n equal footing interests of
insured wf own interests.

b. Gross disregard somewhere between negligence & requiring
P to show ins ¢o had dishonest motives (all but impossible to
satisfy).

c. Here, proof insufficient to show gross disregard. Ins Co. had
right to make investigation. Even though siow in investigation,
not in gross disregard.

XE. tncremental Tort Reform/Auto No-Fault

A

B.
C.
D.

Aimed at reducing tort damages
NY CPLR 4546 - In med malpractice, court will determine & deduct inc taxes '
P would pay on lost eamings. : :

NY CPLR 4545 - Ct reduces recovery for damages recovered from collateral
sources (Leaving enough in judgment to pay for premiums).

NY CPLR 50-A, 50-B - Judgments for personal injury actions will be paid in
periodic payments rather than single lump sum {D buys annuity that pays out
over time).

NY CPLR 1601 - If D found 50% or less culpable then that D is fiable only for
that % of Non-Economic loss {pain & suff). Mainly works w/ multipie Ds.

- Still give joint & several judgment for economic losses. Subject to # of
Exceptions: NY CPLR 1602(1)(b) :

4. If action arises out of use or operation of motor vehicle

2. In product liability actions where mnfr can’t be brought in

3. Any claim based on intent, knowledge, or knowledge w/ concerted
action {Intentional Conduct)

AUTOMOBILE NO-FAULT

1. In NY, broad displacement of tort law

2. 5103{a)(1) - V still covared if no car (person other than occupant of
another motor vehicle) '

2. Covered Person - any pedestrian injured through use of motor vehicle
which is insured or any other person entitied to first party benefits.

3. Entitled to First Party Renefits (Basic Econ Loss - 20% lost eam if
pedestrian, BEL - 20% lost earn - P's deductible if driving another
insured vehicle) '

a. Purpose of 20% Lost Eam deduct. taxes,work expenses
waon't have

4. Basic Econ Loss

a. Up to $50,000 med expenses

b. Max $2,000/month lost eamings

¢. If have employer paid income benefits, can't count that as lost
eamings.

5. No recovery for Non-Economic loss unless serious injury:

a, Fracture, significant disfigurement
b. Test for disfigurement; whether reas person would regard as
unatiractive, objectionable, or object of pity or scom

24



No recovery for Basic Economic Loss

Can sue for Lost Eamings not covered by basic economic [0ss.

Suit will probably not be brought if not encugh pain & suff (One of

purposes of statute is to discourage tort claims)

lnsuranca follows Car not Person

. If you are a pedestrian, covered by person who hit you even if

YOU OWN your own car.

10. What if involved in crash w/ own car?

a. Her own insurance covers anyone in her motor vehncle and
her own first party benefits.

b. Exclude from 1st party benefits any deductible under applic-
able insurance policy (5103(b){(3})

¢. Insurance offered w/o deductible or family deductible up to .
$200

1. Deductible operates only against membar of own
household.

2. Higher the deductible, cheaper the insurance —
deductibles keep costs down & discourage small
claims.

11, If D is negligent, insurer can get reimbursement {subrogation) oniy if:

a. Vehicle over 6500 |bs.

b. Vehicle used principally for transportation of person or prop

12. Not worthwhile to make transfers between ins cos. for ordlnary
accidents:

a. Will probably balance out

b. Even if have right to recover, sole remedy = arbitration {(no
lawsuits between ins cos.)

13. At least economically, P comes out pretty much whole w/ regard to
1st Party Benefits. Why not get rid of tort & leave 1st Party Cover-
age?

a. Don't want to externalize - putting on auto policy, ties costs of
auto accidents to driving rather than general health of comm-
unity.

1. Auto insurance - based on type of car, risk, how many
cars

2. Medical/Personal Insurance - would be subjective/ hard
to determine what wilt be needed.

14. Does it make sense to raise Basic Econ Loss from $50,000 to
$500,0007 - Premiums T, more benefits, more likely to be compen-
-sated, less likely to go to tort litigation, mlght be abkle to save in liab
insurance,

16. NO FAULT EXAMPLE

Reallnjury BEL 1st Party

@~

w

Med $4000 $4000 $4000
(st fzrmangs ) LE. 1Mo 300042232000 2000 (3000 - 20%, 2000 cap)
172mo 1500 %ok 1500 L--—-’H200 (1500 - 20%)
8500 7500 7200
'an‘ yorrob St

If victim had $20,000 pain & suff from serious injury, what's her tort



recovery?
Pain & Suff
Real Injuries

Canrecover P& S
1st Party Benafits

$20,000
8,500
28,500
(20,000)
( 7.200)

Already Recovered

Lost Eam for 1 mo
Still out

Xll. intentional Harm
A. Historically, intentional torts most significant. Until Industrial Rev, accidents

relatively infrequent, sources of compensation not existent. Now, least

important part - Frequently no insurance, D is judgment proof - no assets

{ 1.000)
360

B. 2 Areas that have significance:

1. Statutory employment discrimination cases
menis of Baten 2. Civil Rights Cases - frequently brought
ounmn, At a. Large # of violations :
Tk rded o canse il eontacr

wonded, o ause € R have
ehenSin oF harmnud fonda s

Harmbal or Offrsive Sontmet

bF arrestees, prisoners. Why?

b. Class of Ps w/ time on hands or have representatives out to

reform.

¢. Compensation available - Ds as govt agencies may have deep
pockets, statutes frequently provide for paying of successful
attomney fees {(encourage compliance w/ civil rights laws)

faueandn
ek of Cangeny

2Ments bt Pecauir

Nolunttong At
Meakdh Fopreherson of
reduse Warmful Gandngk
d Inicrded o cougk
Tir oo fpprenersien,
oS o
logk of Cansent

G.

C. Intentional torts used to vindicate individual & societal interests.

1. No contributory negligence, comparative fault defenses
2. Punitive damages frequently available
3. Car't be discharged in bankruptcy

1. Show protected interest

has been invaded.

2. D had intent to invade this interest.
Garratt v. Bailey - Court treats as intent both:
1. Desire to have result, and
2. Acting w/ knowledge of substantial certainty of result.

If Bailey had intended a prank,
intended for P to fall.

would have been liable
LJust rone ¥ inend Gindect

D. Litigation Problem: may not be covered by insurance - no “pot of gold”

E. P must prove:

bic would have

anrt have s niond. harm

H. If Bailey just grabbed neariag chair w/o knowing someone going to sit down:

1. Not Intentional

2. Negligent? Depends on what reasonable 5 yr old thinks
If Coke puts out bottles knowing there's substantial certainty that 1in &
million will explode, intentional tort? NO:
1. Know risk but don’t know particular contact - Don’t know particular P,

which bottle will burst.

2. No substantia! certainty that this bottle I'm sending out will explode.

. But if put cyanide in aspirin bottle, may not know particular P but know which

bottle tainted. Know w/ substantial certainty that whoever gets this particular

bottle will suffer poisoning.

K. Principal Intentiona! Torts: Assault, Battery, Faise Imprison., Intent. Infliction
of Emotional Distress

H



L. Defenses: Consent, self defense, defense of prop, necessity
M. Hypos of intentional Torts: : :
1. Shoots at what thinks is scarecrow, hits person. - NOT battery b/c no
intent to invade interest of another.
2. A shoots a B & misses, hits C - Battery bic Transfarred Intent (No |
transferred intent in int infliction of emotional distress cases)
3. A kisses B stranger - Battery - intentional & offensive conduct
4 A throws snowball at B but misses - Assault only if B has apprehen-
sion of being hit. If B facing other way & doesn’t see it until it passes,
No assault bfc no apprehension of fear.
N. Just have to take action that led to harmful conduct; doesn't have to actually
do offensive conduct (Ex. Pulling out chair led to harm) '
O. Are we protecting same interest in assault & battery?
1. Battery - protecting bodily integrity, protecting against harmful &
offensive contacts
2. Assault - protecting against some mental upset.
P. Assault & Battery Not Same in Criminal & Civil Law

Physical Mental
Tort Battery Assauit
Common Law Battery Attempted Battery
NY Penal Assault - completed Menacing
Attempted Assault-

uncompleted act
Q. Traditionally, words alone insufficient to commit an assault
1. Today, words alone can be intentional infliction of emotional distress
2. Words may indicate if there’s imminent battery or not. '
a. Ex Conditional words might show no assault: Were you NOT
an old man, I'd knock you down. (No immediate appre-
hension bic are cld man)
R. False Imprisonment - protecting freedom of movement
1. Lopez v. Donut House - No false imprisonment b/c not being restrain-
ed against her will, no threat to use force, no assertion of authority.
3 2 There must be a detention - confinement w/in boundaries fixed by D.
R%&feméa. P must be conscious of confinement or harmed by it
4. Confinement must be unjustified.
- . 5. False detention w/ regard to shoplifters:
;j,_ j:ﬁ' rﬁf mgfa‘m-‘ a. Trad, justification requires that person restrained be
T ) L . .
S unawnde. oF SUCh Means . ACTUALLY gullty.. Stopping suspect very risky - not enough if
Mere. moral o secial ¢ e reasonable suspigon. '
i o caneEsy canbn afw(wmeiwnw b. But NY Statute tried to help shopkeeper - now makes std a
o Ot question of reasonableness.
Sry Nasme 6. Also a problem w/ ARRESTS: Peace officers can avoid by warrant;
omages nt avalaie For otherwise violates civil rights.
WN& sufiered asresurS. Intentional Infliction of Emotional Distress
UNREVSONRBE Qlempkto 1. Hustler Magazine v. Falwell - Requirements under VA Statute:
age , iy rens OHemps a. D's conduct is intentional or reckless :
b. Offends generally accepted standards of decency of morality
c. Is causally connected w/ P's emotional distress
d. Caused emoticnal distress that was severe.

L



2. Restaternent 46 - Liable if:
a. Extreme and cutrageous conduct
b. Intentionally or reckiessly causes severe emotional distress
3. Faiwell cites NY Times v. Sullivan Standard: Need “Actual Malice” -
With knowledge that statement was false or w/ reckless disregard as
to whether or not it was true. (For Public Figures only) :

a. Sup Ct said no false statement b/c parody not represented as
a staterment of fact.

b. Notusing NY Times for its holding but for the value it express-
es by allowing parody of public figure: 1st Amendment value
in having robust political debate means can't have liability here

% v Caw repover ff. 4 Intinfliction of Emotional Distress seen in cases involving Racial )

Yeera Mﬁq .y : andurSexual Harassment in the Workplace.

Susered Die a. Fed law violation - Title VII )
ufiered Grazt eaess b. 2 types of Sexual Discrimination:
b xnavs ¥ pany present

1. Quid Pro Quo cases - employment benefits condition-
Gy relaked 0 ed on sexual favors,
2. If create an offensive or hostile werking environment
c. Some cis say must be very hostile; injurious to P's psycho-
logical well-being.
d. Harris - 1993 case - set out 2 requirements:
1. Must be objectively hostile or abusive environment
{Reas person would find hostile)
2. Victim must have subjective perception that it was a
hostile envirenment. :
No need to prove it had severe effect on psychological well-
being. Trial ct said didn't interfere w/ work perforrance or
cause injury so dismissed claim. Sup Ct REVERSED - don't
need severe effect. Look at all circumnstances:
1. Frequency of conduct
2. Severity of conduct
3. Physically threatening & humiliating
4. Interfere w/ work environment.

T. Defenses
1. Consent - If P consents, then no tort.
a. Restatement 892(1) - Consent indicates willingness IN FACT
for conduct to occur. '

1. May be manifested by action or inaction

2. Need not be communicated to actor

b. Restatement 892(2} - Shown by words or conduct reasonably
understoed as intending consent.

1. A lot like express or implied assumption of risk - Did P

, voluntarity & knowingly accept risk of injury by D?
¢. NOT always a defense!! - sometimes cts don't et Ps accept
risks as a matter of public policy:

1. Fights by mutual consent - Consent to unlawful act is
no consent at all. Allows system to provide some
deterrence on each side:

a. Deterrence on D that he’s committing tort

Iy Ve



d.

e.

‘b. Deterrence on P that can't recover as much Also NG Qe
2. Fraud ¥ excecded SR
3. Duress - physical force or threats to P or family . qungent & rack of
4. Mistake on P's part as to what is being consented fo if cagaLy
: D aware of mistake or if D caused it.
Restatement 10 - fURO{w p¢ PROOF °
1 P has burden of proof to show lack of consent to
personal invasions. o _
2 D has burden to show that P consented if invasion of
jand, chattels. (Protect land and property more)
Medical Malpractice cases:
1. Surgeon can act w/o consent of unconscious patient if
he reasonably believes surgery immediately needed
2 But shouldn't do something that could have been done
as well at a later time and after consultation or eise it's
a battery (Ex: Cutting off mole while performing
abdominal operation)

2. Self-Defense/Defense of Property

b.
c.

f

Privileged to use reasonable force to prevent or resist an
attack/ invasion of interest.

Strong notions of protecting property.

Practical concems of judicial remedy for D - Not effective
remedy if D has to let himself be attacked & then sue.

_ Limited to Reas force under the circumstances - Reas force is

normally a jury question. Some situations won't get to jury:
1 Peaceful invasion of land in presence of pessessor-
NOC force is reasonable unless ask trespasser to depart .
or request is useless, can't be made safely.
2 Can't use serious bodily harm to protect PROPERTY-
can “gently put hands upon™; escort off property
Deadly force can be used if inmediate serious dangerto D or
family. No longer or harsher than necessary.
May use force to resist invasion but NOT to punish!

g. Can use force to defend another - come to their aid & use

M;‘,LS.\J@..; . don ¢ have o rerread

M Voo - Retrear € Dufiu-;?utz_t

fando SO 5&&:).:.‘\ |

same force they are entitled to use.
1. Under majonty rule, if person you are protecting does
not have privilege to protect himself, D doesn't have
privilege either. : : o
© 2 Restatement 76 - D has privilege even if wrong if it's LHinmmV*ﬂ‘:)
based on reasonable mistake.

h. Can't use spring gun to protect property:

1. Privilege of protecting property doesn't extend to
infliction of serious bodily harm :

2. Justified only if trespasser committing violent felony of
felony punishable by death, or where trespasser was
endangering human fife by his act

Posner suggests a ‘reasonableness test’ to determine whether
use of deadly force is justified to protect property: Factors -

1. Value of property measured against costs of human
life and timb

il'.f‘



Existence of adequate legal remedy as ajtemative.
Location of prop in terms of difficulty of protecting it by
other means.
Kind of waming given.
Deadliness of device used
Character of the conflicting activities
. Cost of aveoiding interference by other means.
3. Necessity Defense .
a. Looks like self-help, but in seif-help, D had 'egal remedy he is
enforcing himself. In necessity, there is no legal remedy.
b. Ploof v. Putnam - D cut boat loose b/c P trespassing, but P
claims necessity - boat would have been destroyed by storm.

1. Ct said not trespasser b/c acted out of necessity.

2 PP chose to trespass, balanced risks and costs.

3. D can't say used judgment against P's intentional inva-
sion b/c must use reasonable force. Cutting boat loose
is unreas force. Put P in danger of serious storm dam-
age. First, have to ask trespasser fo leave.

¢. Vincen! v Lake Erie - Trespassing ship caused damage to
dock so AAhas to pay for damage. even f acied o OF necestity.

1. Dom't want dock owner to set boat loose b/c fears
damage to dock {But that's not likely to happen)

2. Doesn't really matter where we put risk b/c costs of
risks will be spread:

a. If P knew couldn't recover, P would insure dock.
Raise charges to ships to pay for insurance

b. if shipowner has to pay, will insure & raise cost
of whatever carying. "

3. Shipowners wili spread costs of weak docks but don't
know which docks are weak. But if we put costs on
dock owner, the price will reflect the risk {More $ for
stronger docks)

d. Cordas v. Peerless Trans - Cab driver who leaped out b/c of
armed bandit not liable to injured pedestrian:

1. Pedestrian not going to do anything different if
promised compensation so ¢t won't compensate.

U. Intentional Harm: Govemment Liability

1. 2 Main Sources of Liability: .

a. Title 42 - Sect 1983: Fed Civil Rights Law - applies {0 state
municipal actions.

b. Bivens actions: applies to Fed Officers

2. Under Civil Rights Actions:
a. Indemnification - have solvent D
b. Possible for P to get attorney fees

3. Who does 1983 apply 107
a, Actions by every person (even municipalities) .

1. D never liable on theory of vicarious liability - don't hold
municipality liable b/c of police conduct
2. But municipality liable if have POLICY of promoting

N A WM
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police violation of con rights (Ex: Using biilyclubs)
3. Can show municipality has policy w/ respect to its
training & supervision (Ex: sargeants look other way)
4. Not terribly important to get municipality b/c P can
recover from police officer (indemnified)

b. Deprivation must be “under color of state law” - acting as state

c.

agent. (Doesn't apply to private actions)
Subjects another to deprivation of right given by federal |aw or
the Fed Constitution.

4. Immunities

a.
b.

Source of immunities NOT in statute

Nevertheless, preexisting common law that gave immunity to -
some govt officials camed forward even though Congress did
not specity.

immunities Important bic:

1. W/ regard to officers, seems unjust to hold personally
liable for exercising judgment that he's required to exer
under law if he acts in good faith.

2. Danger that threat of liab will chill the exercise of dis-
cretion. Will act tentatively or not at ail - must gwe
some freedom to make mistakes.

Different Kinds of Immunites:

1. Judicial, Legislative officers have ABSOLUTE immunity
Chief role of judge is using discretion - don't want to .
chili, have judicial review to keep in line.

2. Executive Officers - QUALIFIED immunity - have
immunity if acting in good faith.

3. Prosecutors have ABSOLUTE immunity - Required by
virtue of office to exercise discretion & there's judicial
review.

Horta v Sulfivan - 1st officer chases 2nd officer makes road-
block. Injured passenger sues officers, town, & police chief on
training & supervision claims. P claims no discretion b/t just
following municipal guidelines. Court found:

1. 1st officer not liable - no seizure wfin 4th Amend b/c
didn’t limit freedom of movement

2. 2nd officer not liable - guidalines lefi officer substantial
amt of discretion & no showing of 4th Amend violation.

Owen v City of Independence - Municipality has NO Immunity.
Officers get off b/c acted in good fanth {qualified |mmunrty) but -
city still liable.

1. No chilling effect if impose liab - not going to d:smur-
age municipality from acting properiy.

2. lmposing liab wilt deter violations. .

3. Spreading Loss Notion - If public at large is getting
benefit, then public should pick up costs,

4. Dissent: Ctimposing strict liab on municipalities - At
time city acted, was no constitutional right to name-
clearing hearing. Yet municipality has to pay.

¢/



g. Sec 1983 meets need of providing altemative federal forum
for unlawfu conduct of officials.
1. Discourages officials, deterrent effect
2 But at same time, 19683 has been used to vindicate
C fairly subtle due process claims. &x. Carey v Piphus -
Kids suspended from school w/o hearing can recover
only for actual damages - no presumed damages for
violation of con rights.
4, Sup Ctincreasingly denying 1983 claims on grounds of
federalism, case law - Use state law remedies.
a. Hard to square w/ original impetus of providing
altemnative federal action.
5. Bivens Actions - Claims against Federal Officials
a. Sec 1983 doesn't work b/c applies only if “under color of state -
la“p' . . .
b. Sup Ct says bfc con right to be free from unreas searches &
seizures, imply a remedy w/in that right.
c. Potentially very broad - prospect that if fed officer vioclates any
of Bill of Rights can bring action.
d. But Cts carved aut significant limitation - No Bivens action if
complementary statutory or regulatory relief.
e. Carison v Green - Fed Toris Claim Act doesn’t bar suit to Biv
action
Doesn't provide jury trial
Punitive damages available only under Bivens
Refemred to local law as basis
Deterrence stronger under Bivens when brought
against individual defendants.
f. But floodgates concem - Cts cut back. Ex: Bush v. Lucas -
Remedy through civil service system prevents Bivens action.
g. Immunities under Bivens:
1. Judicial officers - ABSOLUTE immunity
2. Unlike 1983, Chief Exec Officer (Pres) - ABSOLUTE
(Govemer of state has only qualified imm under 1983)
3. Pres’ senior aides only have qualified immunity - don't
share Pres’ Absolute Immunity.
6. 42 UUSC 1985(3) - Creates damage remedy for citizens deprived of
constitutional fghts by persons acting in a conspiracy.

LR A

Xill. Defamation

A. Category of claims for injuries to reputation.

B. 2 independent causes of action:
1. Libel
2. Slander

(Speak of defamation generally unless looking at elements of individual torts)

C. Commoen Law - Important bic: _

1. Constitutional law built upon existing state cormmon law - state law
controls unless taken over by Constitution.
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2. State law may still give quicker, more determinative resolution:
Ex: llinois - “Innocent Construction Rule” - If ambiguous, read it as
non-defamatory. D can make motion to dismiss/ SJ
But 1st Amend issues frequently require some discovery can't
raise issue on motion to dismiss & maybe not even SJ
3. Recently, Sup Ct cutting back constitutional protection & common law
requirement becoming more important.
D. Elements of P's Prima Facie Case:
1. Publication - Someone other than P or D has seen or heard state-
ment or reas foreseeable that will hear (ex: use cellular phone) P
* Must be Intentional or Negligent! [gWENA &= only nien - e element’
2. Defamatory Statement - Leading to harm to P's reputation. 2 ques:
a. Can words used reasonably bear meaning P suggests is
taken by audience?
1. Look at from pt of view of Intended Audience.
2. Common usage/meaning of words
3, Typography (quotes, capitalization, headlines, caption)
4. P can call attention to additional facts (inducement)
that when combined w/ suggested meaning makes
innuendo possible,
b. Is the meaning defamatory?
1. Judge by community attitutdes -
2. Ask if injurious to reputation, leads to loss of goodwill
or confidence.
3. Of and Concerning the Plaintiff - Is statement referring to this parti-
cular P? .
a. Extrinsic facts may be necessary (collequium). Also, interpre-
tive aids used.
b. 7 is not if D meant for it to refer to P, but if audience under-
stood statements to refer to P (Strict Liability Tort)
¢. When deciding if every member of group can sue, ¢t looks at:
1. Size of group. If too large, fails.
2. Numerator of group - how many are being referred to?
(1, some, most, all)
E. Role of Judge and Jury
1. If clearly not defamatory in any reas meaning, court will dismiss.
2. If there are 2 or more reas readings, the ? goes to jury - trier of fact.
F. Common law treats defamation as Strict Liability tort.
1. Exception: Publication Element - must be intentional or negligent
2. Historically, most parsonal torts strict.
3. Stems from idea that shouldn't speak iil of others uniess sure of your
accuracy. (Particular true if speaking about monarch, Crown)
G. How is defamation different from personal injury & prop damage?
1. No 1st Party Insurance ’ )
2. Damages - in some situations, P must plead & prove special
damages - pecuniary losses attributable 1o injury to reputation.
3. Requirement of Damages offset rigors of strict liability.
H. Difference between Slander and Libel important wi regard to Damages:
1. Libel - written defamation - Generally don't have to allege any
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damages; some damage of reputation is presumed.

2. Slander - spoken defamation - Requirement of alleging special
damages unless it's Slander Per Se (Words are standerous just by
themselves). 4 categories of stander per se; '

a. Impzne to Pec%mmission of crime ( wuacly, mustiz camedh mord ﬂpr:MUJ
b. Injurious to Trade . -

c. P has loathesome dissase {must be CuRRENTLY Sdﬁef&idlm)

d. Unchastity of a woman

4. Some states make distinction between libel per se (Statement is
defamatory wio reference to extrinsic evidence) & libef per quo  (Not likel per quod
(Need extrinsic evidence). & nduicement v $usrnezd cailoqur

a. If itinvolves 1 of 4 slander per se categories, then don’t have not {inducermint
" {o allege special damages. ,
b. Any other libel per quo - special damages required
¢. Libel per se - no special damages. '
|. Requirement of special damages important bic so hard to prove.
1. 3rd parties not eager to admit stopped trading b/c of defamation.
2. if special damages proved, can get those special damages AND any

2ad Damages, - cover general damages (General damages are presurmed)
wnic Woes {Madital, Lot ) 3. Increasingly, cts treat radio & TV cases as libels rather than slanders
e €ars b/c greater potential for harm..
e 0amages - cover 4. PUNITIVE damages also available.
gtonamae losses (. Defamation Defenses: Complex
un { Suff ) 1. Consent - common to all torts
2. Truth - quintessential defense :
a. Burden on D to establish this as defense.
- Fresumption of good character.
2. Grew out of sediticus Yibel against crown so put burden
on libeler.
3. Easier to prove in affirmative than negative (harder for
P to prove not a thief than D to prove he is a thief)
b. Must be Substantial Truth - doesn't have to be all true.
c. Have to prove truth of underlying charge - Not sufficient to say
| accurately quoted, '
d. Not used that much b/c hard to prove and D has other options.
3. Absolute Privilege corment need not relanonsi o
a. Legislative arena - what's said on fioor ( 1o marier at hamibgm
b. Statements made in judicial proceedings. (Mmust béor Ye(s remnmm%
c. Some executives - Prosecutors have absolute privilege poceedindS
4, Qualified Privileges:
a. Privilege of Fair Comment
1. Started w/ Literary, artistic matters
Quatifal. aneqa - mnbedcgmm 2. Privileged as long as it's not only purpose to defame.
y dhoing of abug o malses. . b. Political Fair Comment
3 Aosthite Pridﬁeqc. ant e 1. Majority View - Underlying facts had to be true & had to

honestly hold belief that they were true. Rationale: w/o
protection, people wouldn't run for public office.

2. Minerity View - Qualified privilege so long as political
comments are honestly befieved & underlying facts are

a'e;



honestly believed (don't have te be true). Rationale;
Doesn't seem to discourage peopie from running - no
shortage of candidates.

5. Privilege of Fair & Accurate Reports w/ respaect to official proceedings

. a. Agency Notion - Press is agent of peaple & everyone can't sit
in & watch. .
b. Public Supervision - Important for public to know how officials -
are conducting themselves & how proceedings going.
c. Public interest in public proceedings.
d. Privilage can be lost if:

1. Report is unfair & inaccurate.

2. Sole purpose is causing ham,

3. Cts more lenient here than wf truth defense b/c racog-
nize there's substantial summarization - has to con-
dense material.

6. Miscellaneous Defenses

a. Retractior - NOT absolute defense. Just limits P's damages
bic limits harm to P's reputation.
b. Statute of Limitations & Single Publication Rule: .

1. Short stat of limit. (at most 3 yrs) - begins to run on 1st
publication

2. Both harm & proof passes quickly - incrementai ham
to reputation of later sales probably not too great. Also,
proof disappears - people forget what was said & how
it was said. '

M. Censtifutional Issues o

4. NY Times v. Sullivan - Powell expresses concem for fear of large

damage awards bic discourages Ds: '
a. Canr't prove telling truth
b. Can prove but too expensive.
¢. Court might make mistake. .

2. Sup Ct says want to protect some false statements - some erroneous
statements are inevitable. Want to provide some breathing space for
free tabate.

3 NYT test Public official can't recover unless there's actual malice:

o Ghmkirq casrces “w/ knowledge statement was false or reckless disregard as to
eyl onij m%!w ” whether statement was false or not.”
S TECKSONESS ) a. Moderate view between negligence & absolutist view
4. Who are Public Officials?
a. Political Officials
b. Police Officers
¢. Few cis say Teachers, Coaches, Athletic Directors
d. 3-legged Stoo! Test - Kasse/ v. Gannett Co.
1. Apparent importance of position )
2. P's access to communication media to counteract the
- impact of false statements
3. Degree to which P has assumed risk of exposure to
criticism by media.



5. How do you prove Actual Malice? :

a. St Amant - Clearly subjective test but P has to use objective
proof, .

b. Herbert v. Lando - P not limited to objective proof - can use
discovery to get subjective evidence; can make subjective
inquiry.

c. NY - Masson - Author changed some statements that were put
in quotations.

1. P said any alteration of statement was falsity - actual
malice.
2. Ctof App said "rational interpretations”
3. Sup Ct applied test of “Material Change in Meaning”
6. NY Times provides Procedural Protections also:

a. Actual malice proved w/ convincing clarity - gives strong hand
to D. {Greater than preponderance std)

b. Summary Judgment Std: On motion for SJ, judge must

- - decide “whether the evidence in the record couid support a
reas jury finding that P has shown actual malice by clear
& convincing evidence” :

c. Appellate cts can independently review arguments - not going
to give so much weight to jury finding of facts, especially if P
wins below cnly on credibility evidence.

d. Libel by Implication: NY Times treats those statements as
statements of fact. Up to P to show D intended implication or
was aware of implication.

7. Gertz v Robert Weich - Focus is Balancing of |dentity of Ps, rather
than facilitation of democratic debate.

a. Public different from Private Figure - Access to media, assume
risk b/c thrust themselves in forefront.

b. No liability w/o Fault for publisher/broadcaster.

1. Usually a negligence std if private P & media D
2. lsn't easy for D to get SJ or DV
3. Isn't easy to get P judgment overtumed.
4. Easy for P to prove negligence.
c. No presumed or punitive damages absent NY Times malice
8. In NY - Chapadeau - D given additional protection - Not liable unless
“Grossly respensible”
¥ 9. Philadeiphia Newspapers - D given 3rd protection - P has hurden-to
prove falsity on matters of public concem. {In common law, Dhadto
prove truth) ’
10. Dun & Bradstreet - Private P & Private D (not media D) .

a. Gertz std requiring negligence doesn't apply b/c Gertz
involved only issues of public concem.

b. Here, Private P & private concem, so common law applies.

11. 3 Categories of Public Figures:
a. General Public Figure - household name, celebrity
1. Public figures can reiumn successfully to anonymity &
private individual status.
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b. Limited Purpose Public Figure - Public figure w/ respect to:
Particular Public Controversy
Thrust himself to forefront of public controversy.
Applicable if D's comment germane to controversy.
Not applicable if comment not related te role in the
controversy.
c. Involuntary Public Plaintiff - Drawn into controversy.
Ex. Johnny Carson's wife if he talks about her in monclogue.
12. Press as a Commentator : '
a. Opinion is separate category protected by 1st Amend.
b. Milkovich - Relates opinions to general principles of protection:
1. Whether contains loose, figurative language
2. Whether it's verifiable ) .
¢ Di¢ D understand or should have understood that readers wili
understand words to be factual?
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