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Negligence

1.Elements of Negligence in the Sense of Torts

1 pppeporlitiia R O""HLT"

2jtmeach of-aderye

Mcamtiony
A person must prove all four in order 1o recover on a ¢laim of negligenct Therfore, 2 person can
be negligent but liable for negligence. Ex. If the plaintiff docs not suffer damages from the
defendents failure 1o exercise du¢ care.
mmyigmmmmmkawmmgﬁme’sm&dmm.
When making the decision, itisupwlhehnywdccidcifDaaodu:mmnablepemnwmdd
harve and 1ts uprto the-udge to decide if D.had a duty 10 act. Results of ncgligence cases are
usually designed to make P whole again, naot so much to deter D's conduct.

I1.To Claima Negligence _
l}Phaswshnwthmmcdﬂmdemdidwmasamabkmpmdaﬂmmmldhm
a)must show that a reasonshle person could forsee harm, not lisble for unforseen harm
bjreasonable person considered the extent of the risk pased by their conduct
c)thcdefmdcmdidmmkeaﬂthcnmsaryprmuﬁmsammmﬁcpemn
wonid have 10 avoid accident. '
dithe burden of taking the necessary precautions 1o prevent actions, or the
burden 10 act otherwise was not substantial 1o the defendent
cﬁfDmokaHnmsaryprmuﬁnnsorfcmﬁhtyofhamiSMDnm
liable
—_ )P has to show cheap, safer and more reasonable alicrnatives —
InGmmv.SiHey,Linchay&CurrCn.,mmgﬁgmmfoundwhmamnagshmgim 1'1
tripped over a mechanic working on the floor. The judge found that the mechanic was doing a common °,
andsimpleaciinplainsighmf&mcarmmdhimTheanmldn'nahahngtim:andsinmpeople
geummookomformemhu.pmbamyormjmywmudmbehighandbumdmmwmy/'
would be high. _
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H1.Hand Formula in Judging Negligence (US v Carroll Towing Co.)
1)B<PL then there is negligence
2)B>PL then there is no neglizgence
a)B=bm:|eﬁ of adequate precautions, if accident happened before B increases, If
you don't know adequate precautions for protection B low.
b)P=probability of injury
¢)L=loss if imjury occurs
3)Formula suggests factors that a reasonabie person considers and how they balance those
factors in reaching a decision
4)Problem of formula: can’t estimate Joss if injury occurs and, doesn’t take into account all
possibitities of precautions.
S)I pubtic good demands precaution, ro matter how minimal it should be used.
6)Also a fuction of social utility. If social utility high safer precuations are 100 expensive
that they might pat D out of business, we don’t require him to take them.

IV.Reasonable Person Standard- Objective standard
1)Person it not perfect or infallible
2)Does not excel in foresight, caution, courage, judgment, self-control and altruism |
3)Held to community standard- general level of moral judgment of the commuaity
4)Does what ought ordinarily be done and not necessarily what is ordinarity done
5)Defendent’s concct critical
afto be measured againgt external obsective norms
b)not 10 be measored as subjective ability, someone without free will or mind
6)Professionals are held to a standard of care as other people in profession, use expert
knowledge and skill when acting.
7YWhen a person is below average inteflect or education we hold them to a standard of a
reascruble person, not someone equal in their intellect or edication
B)Common carriers and inkecpers are held to a higher standard
9)You have a diny to investigate (¢x- sense break problem, investigate breaks)

IV.When Reasonzble Person Standard Does not Apply: Relevance of Personal

Circumstances
1)Physical disabilities



a)must act a5 2 reasonable person with the same disabilities would act a blind man is got
asked 10 act as someone who sees.
b)mental disabilities such as T am not smart enough or I am a carelss person or
{ am mentally ill are go excuses in Liability
2)Age~-minors only
a)We have o ask did the person act reasonably for someone of like age, intelligence and
experience under the circumsiances.
b)makes allowance for childs mentai ability and development
1)because children have to learn to be careful
2)ought not expose children to lakility for conduct in learning stage of life
¢)children can be found negligent even though they did not know how to act if,
1)If found they should have known the consequences
DIf doing an activity primarily engaged in by adults {driving) held to an adnit
standard
dIf child under a minimum age (depending on the district) usually 4 years of age,
cannect be negligent
3)Sudden phrysical disability- ex seizure
a)lf anexpecied and beyond D's comtrol, can’{ be expected to ac1 as a maonable person
b)if It new about pre-existing condition and had opportunity Lo cotitrol or it was
foresecable, held to a reasonable person standard
cxdriver suddenly unconscicus not Liable if no warning about him going unconscious
dxdriver suffers a stroke and retains some control {although wnperfact), reasonable
standard applies.
4)Mental illness (insanity) is not a defense for negligence. Even if you say that you
committed the act duc to your illness,
ajrecently, courts will allow it as a defense if it prevenied understanding of danger
5)Intoxication is no defense

V.Reasonable Person Standard and external circumstances
DEmecrgency simations: When a person is pan into a sudden and unexpecied emergency
situation where the actor must act immediately, the actor cannot be negligent if he acied as a
reasonable person in an emerpency situation. Person cannot be held to same standard as
someone who was pot 1o an cmergency sitnation.  If D created emergency, might not apply
) Cusotms: Person acted as others in like sitiations is relevant: professions and trades



a)If D follows cusiom doesn’t guaraniee an escape from Liability, custors must be
rcasonable, jury decides if custom enough
b)P might show custom to prove D did not conform
€)D might show custom to prove he conformed 1o others standard
.Ve’.fji-genu, Qe 3}Statuc;amsumblcpcrmuwiﬂobeylhelawﬂmkailegislaﬁwmpmcofsm}
HE = weeldsiee Jlerst a)if you ignore a stamie you most likely are negligent; if you adhere to statue doesa’t
jbn-eg-r;tl b you are not negligent
1)must be causal link between violation of statue and injury
b)statwe must apply class of people designed 10 protect, and particular harm statue is
trymng to protect (ex. leaving keys in car and theif gets into accident)
Clexcuses
1xontributory negligence can be a excuse
2)following statne will create greater harm or risk then not following
J)statue is foolish
4)compliance would be beyond D’s control (ex blind man walking across street)
if didn’t follow Licensing statue held to standard as someone who did follow
4)Equipment available
a)if substanderd equipment you are o acl reasonable as someone with this
equipment (applies to doctors and other such situations, not cars ect )

S)Misc.
a)Weather, machines, computers, behavior of animal efc. can affect how you act

V1.Contributory Negligence
1)Plaintiff cannet recover
2)Plaintifl did not act reasonably thus contributory in the accident
3)t’s up to the jury to decide if plaintiff had contributory negligence

Vil.When Standard Above Reasonable Man Standard
1)Common carmiers, inn keepers ect. always have a higher standard
a)Reason for higher standard-by using a common carrier you rednce your methods
of seif protection opening yoursclf up to greater danger. You put your saféty in their hands,
bicircumstance involving use of dangeous instfumentalitics, be must excercise a
‘higher’ degree of care in proportion to the danger.



2)Professionals: When performing a professional duty, nvast act 3 reasonable specialist
would ac1 under the circumstances of your task
3)Cumoms: When custom dictates a standard, it is up to the jury to decide if the custom in
reasonable.  Custom helps i) us fhat the method is not expensive and readily available.
2)Except in malpractice situations, courls have generally rejecied the argument that a
cusiom sets the standard of care.
bladhwrence to a cusiom might climinse what otherwise may be a jury question.
¢)court might make its decision by looking at social impact of saying custom
unreasonable
d)To win a case for defendems failure (0 use cusiom, you mest show that purposc
of castom was Lo prevent the type of injury you recieved
4)Statve
2)To cmst willtfully or ncedlessly safeguards prescribed by law is to fall short of your
duty prescribed by law.
bifailure o abide by a statue is neglipence itself and can be prima facie of
contritrtory pegligence if proof can show that not following a statue helped cause the injury.
clevidence of a violation of a statue does not guarantes pegligence, It's up to jury (o
decide. (if person driving 57 mph in a 55 mph zoue, it doesn’t mean he is negligent)
c)If a legislative statue docs not prescribe a higher siandard of care but helps o
promote public corvenience or Safety, there is no negligence for violation of the statue if
violation is soley to prevent infury rather than cause injury
1)if fallowing a statue subjects you 10 greater risk, not negligent for
o felowing staine.
2)If a child violates a statue, the jury should be instrucied that if child
of a peson of that age and ime{ligent would nat have acted in violation of the
statue under the circumstances, then he must be negligemt
3)No reason to disregard statue if common practios, only if the statne
would furiher put you in danger, or there is an enmergency situation
ayex you swerve across yellow Line to avoid hitting a chiid
running in the street
$)If harm thet occured was different from harm that statoe was
intended to protect against, can't use statutory violation to show negligence.
For instance, in De Hacn v Rockwood Sprinkier Co., a statue saying that there
should be barrier erected on the sides of a hoistery was violated. A radiator fell
off the boistey and injured the plaintiff. The court refused to say violation ='s



negligence because the statue was intended to prevent people from falling off,
not otyjects.
5)If defendent violates statue by participating in a licensed activity,
wilout a license, the fact that the defendent did not have a license is irrelevant.
Should only hold defendent 10 standard of care of somebody with a licencse.
6)sometimes conditions make it impassible to obey the law
a)ex. blizzard comditions when driving
d)3 things about statutory violations:
Dmust show a causal relationship between violation ang injury
2)negligence per se cannot be used unless statue is designed to protect
the type of incident or injury that ocour.
3)a statuc is a minimiwn siandard that must be followed. It might not

be enough so, complaince with a statuc coes not mean you are not negligent.

S)If defect not visible, not apparant and not existing for a sufficient period of time, can’t
prove negligence.  Also forexample, if banana peel on supermarket floor and someone tps on i,
if peel only there for a second, no negligence. If pect there for a long encugh hime for an
empioyee (0 s8¢ it, neglipence even if emplovee didn’t see it.

VIIL.Role of judge and Jury
AlTudge decides Lrw, what charge 1o give to the jury
E)Jury decides if person negligent by facts

IX.Res Ipsa Loquitur: Proof of Negligence, it occurred therfore you are Negligent
A)ln Res Jpaa Loquunur cases must prove
NAccident occurmed
2ywouldn’t occur without negligence
3)D was in exclusive control of object or ocourrence that caused accident (not P or 3rd
party) "
B)Evidemspmk:fmim&ﬁthcﬁdthmﬂrmmrmdispwfdmﬂim
lellmPtoshowthmfacuhatammnTed.yoncaninferD’snegljgenm;mt
doesn’t normally ocour without negligence
a)P doesn't have 10 prove negligence, just circumstances occurred



Dbecause P might not be able (o show negligence &o 1o they were not
in place where acadent begap (barell failing from window), actident
happened in a sexdalized feld P is not accustomed 1o ofc.
bIP does not need to eliminate aH other possible occnrrences
¢)Connoliy v Nicollet Hotel, the manager knew that the group was

roudy and throwing otjects out the window however, did not do anything to
stop them or prevent thern from continuing these praciices. The hotef was thus
found negligent because they knew the dangers and did not take army steps to
prevent them when they could have and had the nght 1o do so.
@D is ip a better position to prove how accident occurred not P
2)Defendent has to prove not neglignece 1o win, jury can infer negligence by
result and Imowledge of the world
DI can also show that ogect used by others and D not in exclusive control
2D can also show acrident happens by many non-pegligen cumes
3)D can show that he exercised due caye and doesn't know how accidem
ocwTed _
3)Plaintiff still has to show that his version of Facts is more probable, most
hikely 4 canse of pegligence and thit he did nol cause accident.
4)YOmly applied 10 those parties that have exclusive control of object causing injury.
a)it 15 enough to show that D had power 1o control and oppartumity to exerzise
thut power, actual possession of instrumentality is not necessary
b)For exclusive conprol can have continual control over object
¢)If rodtipie D's
1)t least one D was in contuol
2)AN D¥'s act topesher in inagrated relatiomship
" M)A business possessov avtomatically baus exchisive control for
questions of yos ipsa kquitur
5)In medical surgery, res ipsa loquitur applies to all those who bad control over
tbe patient if injury happens to an arca not being, treated
ajan unconscias patient cannid and thus does not have to show who
exzctly caused the accident.
1)No matter what, lead docior and hospital neglipent because
they were in churge of operation. Similar to Service Merchandise
b)In order to cscape liatnlity in cases hike this and res ipsa loquitur
cascs, 1t 15 up to the defendent 1o prove that their acts were pot neghigent or did
not cause the injury.



6}In cases of car accidents, you cannot use res ipsa loguitor by saying defendent
Fan into me so he is negligent. You must prove that defendent lacked due care and that
is why he is negligent. If we show that defendent wemt over center line, then you can
prove negligence do to res ipsa loquitar,
2)If you are ina car that is speeding 5 nunuess before accident. Car
gocs around curve and over center line. You are not sure if car is speeding al
that point. Can you get res ipsa loquitur, Yes.
o help show res ipsa loquitur couns want plaintifl 10 show
a)injured by an accident that pormally docsn’t happen without neglignece
bincgligence more likely anributed 10 defendent than plaintiff or 3rd party
DDifbegit to prove when obgect not in defendents control or
has been passed around te many different hands,
8)defendent will iy to prove in res ipsa loquiur
ayother non negligent causes of accident
biother people mishandled the product so could be cansed by them
¢yexact cause of accident
hhe exercised due care
Pirstruction usnalty given, but not limiled to, situations in which defendemt
has betier chance 1o pat forth evidnece to cause of accident and imjury.

X.Medical Malpractice
AYConducs measured against specialized knowledge and gl
Vhigher standard of care than reasonabde person
2)mus act in conformity with custom of practics 10 escape negligence
aosaally prover by expert witnesses
Iexpert does not have to be in same spicialized fickd as field which be
offers testimony about. must be a licensed phywician in ficld he is testiving
abeart, st show famiKarnilty with Aeld testfying about, and court must approve
of his qualifications )
2)Used 1o show standard of conduct and D departed from standard
bleven when wsing expert 1estmony, can use res ipas loquitay
Inhe expert educated jurors and gives them higher knowledge to make

inference.



¢)Used 1o be that had 1o comply with communily standard tecause of
dificrences in ecucation and resources available but with modern access to material and
facilities, everybody has same standard
d)good results are not guarantesd because JOCtons are not super buman that
they can cure all, as Jong as they followed standard ot Jiable for bad resulis
B)Decior must make patient awase of risks of procechire 10 make an infomed decsion
whethes 10 continue o not.

DNermally must provide them with adedquate information of what a rexsonable patient
woulkd want, P must show D did not and he/she would net have gone through with surgery
had they known about these risks IF risk 1/100,000 can't say | would not have gone through
with surgery had | known since risk is 100 remote

2) patient asks questions or for more indo. must supply it

Sandarg different if surgery is life or death (ussally an exception)

4)pot liable if disclosure of risk would be detrimental 10 patiems well being because they
Mighi ROt URKCIEO 2 RECESEATY RIFSTY

Symight pot be Habie in situations where risk is obvicus and 100 remote

6)Expen usually tells all risks and jury decides if the risks not disclosed are reasonable
to change a patient’s mind.



Duty
neglipence is oflen described as a breach of duty. Therefore, a duty musi exist, and D breached that duty
1o prove neglipence.

Llntroduction
A)AS 2 rule, uniess there is a special relationship, D docs not owe a duly, according to Martin,
ihere 35 a genral duty of care unless D can invoke an exception and prove no duty

B)D only owes a2 duty to foresceable P's pot unforesceable P's

C)some relationships have a duty
Dinn-keeper, paremt-child

D)seinc situations or acts gives a duty 1o everyone
¥ )driving

E)whes a duty is established, to prove negligence must prove:
Dyou areated a risk
2)yow took affirmative action to make the situation worse

F)Jury decides negligence, judge decides if a dury

GYWhen considering whether 1o impose duty fudges Sook at
))morlaity
2Moreseeability and extent of harm from defendents conduct
3¥oairden) of duty on defendent (0ost and others)
4)akernate ways 10 proted plaintifl's inserest
S)increased safety likely to extend from duty
6)cffects duty may have on defendents conduct
Tadsministrative problers of enfocrcing duty, protiems of proof

1LFailure 1o act
A)Mkmduybmmksmhwamoﬁﬂmh&omﬁpwmmmwm,m
1f you sware that parson needs help (nonfeasance)
Dieeps astonomy imtact, dont want ib fores peopic 10 act if ey don't want 0
2)nenfeasance doesn't make injured partics sitiatich any worse
2)If you do act, and you do nol ac1 a5 a reasonable person would you are Liable (misfeasance);
tmhingsonauybmmmmadepwmmﬁﬁmmmmeymm

HLObligations t¢ others
AXDuty anises out of special relationship
Deonumon carriers, inp-keepers, possessors of land open to public

i0



2ymust look at social impact. extending liability o next generation in medical
case would make people put money aside just in case a tont suit instead of putting it to use now.
Would also affect how doctor chooses tretarent.
Nt hiable for failure to provide a benefit if not having benefit caused injury
1)Mech case, didn’t furnish enough water to city caused neighbors building to
go on fire. This is at most a denial of a benefit not launching a force cansing harm. Te
make water co. to pay will be burdensome 10 them. Make person’s fire insurance pay,

TV.Obligation to control the Conduct of Others
1)special relatonships owe duty to control conduct of others (familial, professional or vicarious)
2)if you have a special relationship 10 offender or those in danger there is a duty to control
b)if one who supplies or supplies through a third party an item which they lovow or has
reason W know that usc could reasonably cause harm 10 person or others, supplier liable to
rcsulting injury. Ex. both person who bought car and car dealership liable if know tha driver is
not a licensed driver.
¢)no special relationship between actor and ¢ither third party or person hurt, no duty.
d)doctor liable to plaintiff if they fail to tell patient of HIVand then patient contaminates
plaintiff
e)doctor employeed by company to give physical examinations owes po duty to tell person
examining about troubles. This is because doctor pot there 1o help person caly 10 help employee.
f)ctass of peoplc you owe a duty to has 10 be dewerminate. A garage owes no duty 1o
pedestirians walking by when a customer hits them with a car.
g liable 10 injured third party in car accident if they gave guest aloohol directy, and to
the point that he was visibly drunk or onc could reasonably infer him drunk. Duty even though
cluss indeterminate because public policy against drunk driving Host knowingty coused
defendent to be in siteation where he could forsezably harm others.
1}if host furnishes alcohol ban someboddy else serves it, {at a large party waiters serve
alcohol) mot liable because burden to high to check everybodies drinking
2Yhosk not liable to the guest who got in accident
2)Dusty 10 warn third party of foresecable harm if there is a special relationship depends on:
a)foresceability of harm to plaintiff
b)degree of certainty that plaintiff suffered injury
c)closeness of the connection between defendents conduct and injury suffered
dymoral blame attached 1o defendents conduct
¢)poticy of preventing future harm
hextent of burden to defendent and commumity of imposing uty

ya



Z)one wha is in custody of another who cannot protect themsetves
a)parent-young children or school-child
blyour actions put individual in peril (car accident)
3)you began aiding individual
a)ifymbginwaid.mdhdpﬂmpe:mn,thcmismdlnwauuowm@m
theendandymarenmliaﬁeforsmp;ingmﬂcssﬂuppingwiﬂmpemninm
posiﬁonthan!heywminh:fmtymmned
Drestatement of torts holds liable for breach of duty for leaving person in worse
condition or failing to use reasonable care when heiping
4)if you change the nature of the existing risk
l}exambchivnrpiddnguppemwhoscmisstudcdwsn«ma@tyw
driver who hits imomxkcarfornolwminghimorcnl]ing police. didn’t change
nature of risk.
3)make promisc t0 act a certain way and person relies on promise when could have aciad
differentty
ex sheniff promises women 10 warn ber when a man who raped her is released
Women relies on promise instead of acting another way. Sheriff doesn't tell her. Sheriff
breached duty
&)preventing others from rendering aid is subject to liability
Dmnmmﬁmdaﬁshmwimmnmgﬁgmmmmﬁngﬁsk(mifymumm
¥ou have a duty 1o warn on-coming traffic)
S)hwmmmg‘spw;ﬂemaaandmdsh.hnmhmtadmymaﬁmmuywhm
creating risks for your own benefit
9)Busincss relationship: Must warn or assiet business visitor
a)Emplover has an obligation 10 empioyee
b)University to student
10)Duty assumed by contract
a}paysommncmhﬂdabridgcurpe:formmrgeryorsupplyelecﬁdtytotigblmur
apartment, they have a duty 1o perform reasonably
B)Limits on those we owe 2 dury
apimit through zone of danger
bjlimit to allow people 1o have prediciable burden
c)ﬁnﬁlanywwmmliabkmmm
)making Con Ed liable for injury 10 noncustomer in apartment do to blackout
will extend liabiity and make it burdensome to Con Ed. Since no contractual relationship with
plainﬁﬁ,hcisnotmzomofdangutomrforiujm.



2)ope who is in custody of another who cannot protect themsehves
a)parcat-young children or school-chiid
biyour actions pui individual in peril (car accident)
3)vou began aiding individual
~ a)if you begin o aid, and help the person, there is no duty to follow through to
the end and you are not liable for sopping unless stopping will put person in worse
position than they were in before you started
1yrestatement of torts holds liable for treach of duty for leaving person in worse
comdition or failing 16 use reasonable ¢are when helping.
4)if you change the natie of the existing risk
1jex, a cab driver picking up person whose car is stuck does not owe a duty 10
driver who hits inte stuck car for not waming him or calling police. didn’t change
nature of risk
S)ymake promise to act a certain wey and person relies on promise when could have acted
chfferently
Dyex shenfl promises women to warn her when a man who aped her is released
Women relies on promise insiead of acting another way. Sheriff doesn’t tell her. Shend
breached duty
6)preventing others from rendering aid is subject to liability
7)innoce ¢reation of 8 risk; even without negligence in creating risk (ex if your car stalls
you have a dity to warm on-coming traffic)
$)Law encourages people to act and create risks, bui you have a daty (0 act reasonably when
creating risks for your owit benefit
9)Business relationship: Must warn or assist business visitor
a)Employer has an obligation to employee
b)University o stdent
10)Dxaty assumed by contract
a)pay someone to build a bridge or perform surgery or supply electicGity to hight your
apartment, they have a duty to perform reasonably
B)Lonits on those we owe a duty
aplimit through zone of danger
b)limit to allow peopie W have predictable burden
¢)limit duty so we are nof liable to everyone
1)making Con Ed liable for injury to noncustomer in apartnent do to blackout
will extend liabilty and make it burdensome to Con Ed Since no contractual relationship with
plaintiff, be is not in zone of danger 0 recover for injury.



2)must look ai social impect. extending liability to next generation in medical
msewouldnukepeoplcpnmoncyasidejus: In case a tort suit instead of putting it {0 use now.
Would aisc affect how doctor chooses tretament.
d)Not liable for failure to provide a benefit if not having benefit caused injury
1)Moch case, didn’t furnish enough water 1o city caused neighbors building to
go on fire. This is at most a denial of a benefit not launching a force causing harm. To
make waler ¢o. 10 pay will be burdensome to them, Make person’s fire insurance pay.

IV.Obligstion to control the Conduct of Others
1)special relationships owe duty to controt conduct of others (familial, professional or vicaricus)
a)ifywhzveaspecialmla.ﬁonshipmuﬂ'cndcrorlhuseindangalhcmisad:nytoconml
b)ifomwhonqﬁiqormniiesmmughathirdpanymhmwhichmcykmwmhas
rmwnmknowmmwwﬂdmmymmhmwmmm,mmpﬁuliablew
resuiting injury. Ex. both person who bought car and car dealership Habie if know that driver is
not a licensed driver.
¢)no special relationship between actor and either third party or person hurt, no duty.
" d)doctor liable to plaintif if thev f2il to tell patient of HTVand then patient contaminates
plaintH¥
¢)doctor employeed by company 10 give physical examinations owes no duty to teil person
examining about troubles. This is because doctor not there to help person only 10 help empioyee.
fclass of people you owe a duty 10 has to be determinate. A garage owes no duty lo
pedesirians walking by when a customer hits them with a car.
g tiable to injured third party in car accident if they gave guest alcohol directly, and to
ﬂacpomtthathewasmblydmukoroncmuldreasonablymferhmdnmk Duty even though
c!assmdﬁmmbu:auscpubhcpolmyagﬂmstdnmkdnwng Host knewingly cansed
defcnd:nﬂohcms:tuahonwterehcmuldfmseeﬁyharmm
l)lfhmﬁlmmhmalcoholhnsomebodyelsesewﬁ lt,(alalargcpmynmmscm
alcohol) not liable because burden to high to check sverybodies drinking
2)host 1ok liable 1o the guest who got in accident
I)Mywwmlhirdpnnyofromﬂchamﬁmmisamalrdadmhipdepmdsm:
a)forescrability of harm to plaintiff
bicgree of certainty that plaintiff suffered injury
c}closenmofthcoonnceﬁonbdmndcfendmumnduaandinjurywﬂ‘ﬂcd
d)moral biame attached 1o defendents conduct
ejpolicy of preventing future harm
flextent of burden to defendent and community of impesing &ty

17



Blavailability, cost and prevelance of insurance for the Hsk imvolved

bjsection restatermnent soction 319 says, “One who takes charge of a third party whom he
knows or should know to be likely to cause bodily harm to others if not controlled is under a duty
1o exercise reascnable care to control the third party from doing harm "

R T

TV Landowiers
A Introduction
Dheld liable for conditions upon their land which pose an unreasonable harard
2)Duty of landowner 1o those off the premises
a)natural hazards almos atways have no duty to protect those off premises
bjartificial hazard general duty exists
3YOwner has a duty 1o inspect with reasonable care
4)Owner has no duty 10 protect police or firefighters in the conduct of their job
B Licensee
1)Person who entcrs premise with permission but docs not confer benefft onto landowner,
inchades social guests
2)owes a duty W reasonable warning of known dangers and dangers he should reasonably
kmow aboul. duty to try 10 make those dangers known to him safe. (ice on driveway is a known
danger and thus duty coutd be owed if you show it was known) No duty to inspect for unknown
dangers
a)peopie expect 1w find land land a$ possessor himself uses it, and not for owner to
prepare for his reception
3)duty of reasonable care when performing dangerous activitics on land
4yinodern trend is distinction berween licensee and itvitee disappeating
B. Tresspasser '
1)Person who is on land who was not given permission by landowner
2)No cury 10 warn about known dangers or make them safe
a)exceptions occur if trespasser is a child
b)exception occurs if person always trespasses and you allow it.
3)No duty if person performing dangerous activities on land
4)No duty because of ndowners autonomy and can exclude amyone from being on his land
5)if trespasser is discoversd, duty w warn or make safe anificial dangerous condtions that
imvolve risk of serious bodily harm
G)Recent cases such as Rowland v, Christian hold that owner owes duty 1o make a reasonable
effort 10 avoid harm to trespassers
axiue to fact that people don't &t differently on your land because they are a trespasser
C luvitee




IJapcrmnonIandbypermissionwhobﬁngsmal:riajbencﬁttoﬂnm:piuﬂrmrm
maﬂﬂuf;ubﬁcirpm'poscoﬂandisopcntopubﬁc
Z)Dnydmmnabkinqxctionandwamingnfmndiﬁonsoﬂand
inspect conditions o find unknown dangers
3)Dvty of reasonable care when performing dangerous activities on land
4)This¢uyisgrulmmanmmowcdloaﬁcensebmmcmmﬁmndaibemﬂt
so should have financial burden as well.
D.Store owner
1)Don’t ewe a duty to provide security in siore,
a)Don’t want private citizens o take matters into their own hand
b)don't make good choices like a police does.
C)against public policy to allow govt. to shift burden of protection to citizens
d)tt would 2ls0 be hard to set out exact standard for protection
E Landlord and Tenant relationship
Diradititionally, only liable in tort action if injury atributable to
a)ahiddcndangerinthcpremimofwhjchlhtlandlorhnnmthcmnamaware.
bipremises leased for public nse
c)premises retained under the landiord’s comtrol, such as common stairways
d)premises negligently repaired by the landlord
€)liability less likely if landiord promised to repair but fziled to take steps to.  This view
is changing and duty becoming imposed for failure to fulfill promise.
1because tenent will forgo own repair because of promise
2)also landlord has intcrest in repair getting down
f)chttyordu:caremoumidmwavoidunmunableriskformfauingoomjmorbmkm
braches
2)riminai activity on tandlord tenant premises
a)landlord duty to take measures of protection which are within his power and capacity
1o take, and which can reasonabty be expected io mitigate the risk of intruders assaulting and
robbing tenants,
bymught cayse lots of money but this could be passed onto tenants
c)andlord is only in position to take protective measures, not tenants and police.
d)no liability 1o people who are accousted outside and bought into building.
F.Liability to Child Trespassers
1)place where condition exists is obe upon which possessor knows or has reason to know
that chiidren ar¢ likely to rrespass, and
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ZbondiﬁWEMMMsmhﬁmmhnwmdmﬁzﬁmhasmmwmﬁze
will involve unreasonable risk of death or serious badily harm to such children, and
Smmofthehag:domdimﬂmndﬁonmmﬁzedshmd
Qutility of possessor of maintaining condition and burden of eliminating danger slight
compared 10 risk involved, and
5)possessor fails to climinate danger or protect children.
G.Other situations
1)limit Liability of owners of land used for recreational purposes.
2)failure to clean ice and snow and other weather conditions not a defect so not actionable,
oulyifpmsessorhasmkzuacﬁonmchangemndiﬁonandthanlandhasbmomchazardess.
H Duty of Stores |
l)ifslomha.sspndﬁcmwlodgcormwbdimﬁmmmismbslantialdangerlothcir
patrons, they are liable for any injury as a resuit of that danger.
ajex. aswmmcrsmapmlnngedumulydistmbancchappmmgandfaﬂsmmthe
pelice, resulting in a pairon being injored.
2)Som¢statcssaylhatpiorsinﬁ]nrinstmmquiwammowmmmk:nfctymmsumm
preveant future instances.
a)requirﬁahighdcgmeoffombﬂitythmiludﬂha;pmagain
3)No duly to obey criminals demand, no liability to patrons for resuiting imjury

V.Inteaismsily Dl

A)Spousal smits
1)can suc for intentional and negligent torts
2)Insurance companies won't Cover suits
B)Pareat-child suits '
l}Cuumdon‘twammmutht;nmmbowmmisetheirchﬂdsomﬁnhﬁtyfmmgﬁgcm
supervision.
a)some states use what would an ordinary and prudent parent do under the
circumstances
2)Children can recover for sexual and physical abuse
3)Parents have a cuty to protect children from harm
a)a sick child can recover if parent did pot take 1o doctor.

V9L.Gavernmental entities; limited liability

A)Municipal and State Liabilicy
1)Courts can't tell municipalitics how to spend their resources, only legislation can
a)no Lability for failure 10 protect since it is limited by resources



bidissent says police should act as a reasonabioe person would
1)to duty to inquire but when they inquire, teasonable person standard
2)if rmmicipatity induces reliance, then mumicipaiity owes a daty
ajex. municipality issued a restraining order in past
byex. polices failure to perform an act they did in the past
c)ex municipality communicated that they would help
3)misfesance vs, nonfesance; no liabality for nonaction but liability if they acted and didn’t
do it well,
4)Study sbout safety
a)can’lﬁmndgucssexpensopinionifapinionfmuﬂwbemnglam
Donly liable if study was unrcasonable
bjunreasonable delays of alleviating dangerous condition once realized results in
liability
Dlow priority on list is considered a reasonabie deLay
B)Federal Tort Ciaims Act
I}Gowagemicsmustwmdingmspmiﬁcmandamwmmorymg;ﬂaﬁom
a)if ageacy adopts a policy, they must follow it throughou since they used their
discretionary power in adopting policy
2)When o provisions about how to act, agency may use discretion
3)If formulation of policy inappropriate or disagree with discretion, not liable

Duty to Nonphysical Harm
Courts have been rehuctamt 1o give recovery 10 emotional harm They fear for frand and food gates of
emotional harm cases.

1.Emotional Harm
ATﬂdﬁimﬂ]ymmmldﬁnhaﬂowdamawbrmnﬁonﬂdimﬁPmmﬁml
harm :
B.Must be in the Zone of Danger of Physical impact
)P close t danger: nmust be in actual imminemt danger not a remote chance of danger
aymust be physical danger and oot belief that a danger exists as you are lold
that you have HIV but really don't.
2)limits claims of fright of danger
3)lmgmofdmeplajndﬂisamofm1pcruﬂingdcmhormjurynmimpoﬂam
4)requires foresecablity of injury, injury must be foresceable even though it didn't
happen

fe



C.Plaintff must show that a reasonable person would suffer emotional harm under the
circumstances in order to recover. Doao'f have to be 1 zone of danger
1)must be foreseeable emptional harm
2)deciston that is left up to jry
3)If only an overly sensative person will suffer harm, Plaintiff cannor recover.
4)Do not have to suffer physical injury 1o yourself lo recover
a)finding fathers amputsted leg in bag given from funeral bome
bibeing incorrectly diagnosed as having HI'V
c)being incorrecily diagnosed as being sterile
5)Problems are of proof. Defendent will have a hard lime showing plaintiff not injured
6)exampiles of emotional distress are neuroses, pyschoses, chromic depression, phobia
and shock
apemporary fright, disappointment and regret do ot suffice
D.To prove mentai or emotional disresy saused by injury to another must show:
)death or serious injury cansed by Defendents negligence
2)a marital or intimate familial relationship between plainGff and injured person
aMimited 10 relatives residing in the same household, or parents, siblings,
children and grandparents of the victim. (not limited to boyfriend or gitlfriend)
b)if relative doesn’t live in same household and not ome of above, no recovery
1)obscrvation of the death or injury at the scene of the accident, close enough 0 scene of
accident not a1 a far distance (can't sec it on t.v.)
a)cannot recover for finding out about accident when you show up at scene
4)resulting severe emotional distress from observation of actident not from finding out
about it
SJThistmmmﬁnﬁlﬁabiﬁtywtbouath:m;prmmopenendedﬁaﬁﬁty
6)If injured party is a girlfriend in a serious relationship bui you are unmarried, some
states will allow recovery.”
T)problem with this test is you will still suffer ¢emotional distress when finding out about
mam&m*nmnmmmmaﬁumoﬂmmuw(mmm}
E.Loss of Consortium- interuption of familial relationship
1)Loss of enjoyment from spending time and other activities from injured and relating to
injured
2)usnﬂybmughlhyspous:mmmalhwapumwshuwmdmmﬁmfor
their children bul most states do not allow it. Same goes for child 1o parent
3)dmsnmomr&omamddcnmumaﬁc¢xpuicmetmimmirmemm=longpeﬁod
of time, changcinmlaﬁonshipurpmblanmuﬁlaaforanmcndtﬂpcﬂodofﬁme.



4)immatenial if person witnesses accident

S)doesmtmmpcnsa:eforgrieforsadncss,jmachangeinrclaﬁmhip
F.(hnwmabmnaﬂowiugpmplewmwer

Dproblems of proof

kacningtheﬂmdgmmuﬁitigaﬁon

3)irand

4)Peopie trying to recaver for loss, sympathy or grief (must prove shock from
unexpected evem and not SCEINg someone suffer so you feel grief)

I1.Wrongful Birth and Wrongful Life
Acmhn’tﬁhmmwaﬂowii) fornmgfulbmhbacanseywrwcivcgmatjoy
from having a baby and this outweighs the cost of having the baby.  Also, if doctor pays for
cxpenses, this reminds chiid they are not wanted.
l}ususllyralhcrallowmwverymdetmedical malpractice
2)cither parent or child should recover for medical and custodial expenses of rasing
child vntil child no lonper dependent on such care. Both should not be abile 10 recover. If
parent aot around child should recover themsetves,
3)canool recover for loss of companionship since there was no cotmpanionship before
o :
Amother can recaver for emotional distress
B.Cannot recover for Wmngﬁulifehacamcthenwumsaﬁngiiisbuurmmbcbnm
1)child cannot recover for emntional distress of parn and suffering

INLEconomic Harm
AhﬁnmmﬁmNegﬁgénocbﬂmDmdthhdpammgmmmmichmth
l)mehawmvﬂy(mpresenting mumalinmm)or:podalrelaﬂmhjpbawomD

and third party or D and P. To show special relationship P must show-
a)an awarcness by the maker of the statement that it is 1o be used for 3
particular purpose.
b)reliam:byaknawnpanymthcstmcmcmin_funhcmnccoﬂhmmrpose
c)mmncbubydwmakﬂoﬂhcﬂalcmemﬁnkingilmlhcm}}ingpanynnd
to reveal its undersianding of that reliance.
d)lawyers, accountants and other professionals Liable for economic infuries
c)am;nmutsonlyﬁabkmchmnmlhirdpanyumwscﬁenlmnmlhem
Dlawmamoomadwithlmsofanindﬁc:minatclasssombcﬁauc
for third party, not many incidents which will create a party
B.Dmg!igmﬂymumphysimlharthmnﬁnginwummicharmtoP



l)ﬁaﬂeoﬂywi&nﬁﬁablechssofpimﬁwhonmfomwﬂ]belihlywmﬂa
damages; idennifiable class determined by foreseeability in terms of:
a)type of person in class
blcertainiy or predictability of their presence
c)approximate number of class
dtype of economic expectations disrupeed
e)in People Express Airlines, couldn’t be general public or business invitee
using terminal {passenger on plane)
2mﬁofrwsomuem
3)deals with proximately caused injuries

Causation
We ask if D's negligence caused the harm which P is suing for. P bas duty o prove both acmai cause and
proximete cause to show ncgligence.

1.Caitse in Fact (Actual Canse)- defendents act contributed to producing P’s injury
A)IfDnotmﬂ::amcoftnjmy.ommﬁlldismisslhcwsc
Dexceptions 10 actual cange rule are,
a)if D’s conduct is a suhstantial factor in prodocing injury
blalternative cause case
B)Ban for test; Ask, if D did all that was required by law, woulkd P stilt have saffered
damages?
1)Could only find causation if jury finds injury would not have happened if ot negligent, 2
more favorable test for D since its harder for P to prove.
2)When D negligenct to decide causation must ask:
a)lf D would have acted properly and P still suffers damages, 00 causation
b)If D would have acted properly and P would not have been injured, causation
" Ideven in incideni where other natural or negligent belped in causing
accident, if his neglipence also was a cause
Ebpmmmmmrmmwwmﬁcmlmmmﬁmwmmmjmy
a)if two seperate negligent acts taken together cause P's injuries, both are
liable (accident wouldn't have happened if either acted in due care)
b2 ﬁmexamplcwhcreonewasnegligenﬂystaﬂedandlhemhubyﬁghming
burn down P’s house, jurymustﬁndDwasamhﬁanﬁalmdmat:riﬂclementin
preducing damage.
1)leaves a lot more discretion up to pury,



Zh:sedasaltcmalivewhnfor.whenitmnuutbcprwm
3used when 2 D's are peglipent and either s negligence taken alone
would have caused injury
C)Smwclanemt&mD’smgﬁg:nmma&mwelmwinjm
l)Umdwhmmcmmmmmwbdngminjmy—mdanymcdommuldbc
adﬁdemmmns:injmy-ifb‘smnd:mmamhmnﬁai&cmrDisﬁatﬂe.
a)2negﬁgcntﬁr¢smeaandhmdownhomc,bmfmeitharﬁmthehwse
would be damagad so tut for test doesn’t work. have 10 use substantial facior test
b)2ﬁrunmandh:mdownhmmc,omnegﬁgtnﬂystmwdandothcronc
caused by lightning, D stiff liahle because be created risk
2)ail=l‘lnﬁvetnlhehnfoﬂm
3)!ummdiscreﬁonuptojmy
4)]mymdﬁddcitmamajmfxxm,notthculﬁmfaclor
S)MorcfavorabkmfurPs:inocttsusicrtnmlhanbutfor
6)If many D's and each one’s negligence alonewmﬂdhnvcmusedinjmyhnsimau
actedwgﬂher,nmsurcwhosenegﬁgcnccmnmsedinjmy,uscmbstanﬁslfacwrbecauscif
useh:tfor,allmgctoﬂ‘bysayinghuformyncgﬁgm,hewmﬂdhzvebecninjmudbythc
others
D)Alernative cangs case
I)Whﬁnmﬂﬁﬂcn'sandtheymaﬂmglimhnnmmwhmmglimm
P's injury, Theymjomtandmmﬂyﬁableifmcymmmmthd:mghmmmcﬁd
not cause the injury, Thcyh:nehn‘dentomthcymnotcause.
D)Eﬂdmoeisusodtohclpmknjmypmdictwhmwwldhm happened if D not negligent
l)Plﬂmtﬂ'duumtﬂwmcﬁminatcﬂ]mhupm'bﬂiduwshowmmeym
infer by using reasonable certaingy,
Z)hﬁutuhauﬁaonlognhn—,mtﬂchfmorﬁﬁvhmuy
a)can’lsayAdmm‘tleadtoinjuryandBdumn‘lIrcadtnﬁljmj'mustsayAand
B together lead to injury.
3)Phinﬁﬂmshawmmﬁkdythanmt,iuﬁnyomuedbecanieofb. If other sources
arc equally likely of mare likely to have caused the injury, P loses
a)cxamplc,ifSSpmplcwoeivedtmhuidlhisywaudmpaaymwpmplc
mmmmmmmﬁmmmmmmﬁkdymmmgmilmisymm
b)if?ﬂpmplcguﬂ_\fphoidthis}'ear.aﬂwmﬂd recover because more likely they
gotitdnloD’snegligcncethisyur.
C)Loss of Oppornmity to sorvive
])Somoumsallowasﬁghtlmsofqﬂpommitywmhtnssaﬁmwmmm



a)lealh:nﬂkbu:mnnmbcmsmaﬁ(mﬂmnﬁai)
b)onty partial recovery. (full recovery times Joss of opportutity)
<)D will sayomcnmpensaﬁonufallowamforlessthanSO%
l)hhjuﬁtydwmsonlyamwambslmﬁalbﬁofomoﬂunityofmvalmm
a)more than 50%, you get full recovery
bywhen under 50% not real cause of it
3)Rasoﬂngbmamapaﬁente:qndsaphysidmwdowhatmtmppomdtodomd
hcirslostsomething{abcucrchanccofmvival)byn’smgligm
4)Somemunsa]krwitonlywhenmsultisdmthmhﬂsaﬂowit for any result
D)increased rigk of Disease
1)Must show that injuryisall&nstmsonabiypmtnﬂemmmhcmischardm
mmaamgﬁ;Pm’tmaﬁdimiswmm:xpemdwhmaﬂmﬂymnmod
(can only Tecover Once)
2)Problems with this standard is by delaying litigation until disease does ocou,
udmmdiqeﬂdemedsappemmdmmofumimﬁomnmsanm,mn'tdcmnﬁm
causing harms
E)Probhmswitha]hwingmmforkss:hanmwﬂskisopms flood gates of
litigation, person might not get injury, increases insurance and product costs

I1Joint and Several Lisbility
A)Teaditionally
I)Piainﬁﬁcansmaﬂpmpk{ormumthcychom)whommgligtmmmng
injmymdthengusmdaddehowmuchwm&mmchupmthcﬁdhmdm P
can recover full damges from ont only if he/she wants
a)each tortfeasor liable for all of P's inguries,
b)ﬁableforﬁﬂlammmmhisnegﬁgmwaszbutfmmuseof?sinjmiﬁ
B)Recent changes do to comparative Degligence {discussed laier on)
CN.Y. Enonomiclossmnpayfuﬂdamagesmifoutyzo%ﬁablehnforpainnnd
suffering only pay your proportion
D)Traditionally, if you obtained a judgement againslomufthewttfeasorsfonhcfuli
mmtthmm:eﬁmdmauowmmwrﬁmww&omtheoﬂmmnfwfmmd:
share of the damapes. {No Contribution) This is oo longer boe
E)Right to Coatribution Today: Person who has paid more than his pro rato share of
dmgnmmthecxmmmmﬁomthctorﬂ'mm. Pro rate means equal, if 2 torticasors
this is 50% 3 wortfeasors this is 33.3%.
1jbars claims by an intentional torticaser
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2)First must prove other tortfeasor table for damages 1o recover through contribution
) other tortfeasor settled out of court, no contritartion allowed but amount P ¢ recover
isdimmmdlnramuunlﬂmdymmvaedormcpmmoshamofpﬂmnﬂrmdyrwwued
from.
F}Badbecauscvictimmmwhomhelhough: had deeper pockets or the tortfeasor he did
not have a pre-cxisting relationship with
1. Multiple Defendents
A)lfmnﬂtanoncdcfcudemncgligmt, but only one caused injury (and we do tot know
whichoneitwas},Dhashndmtnprwctheydidnotcauseinjmyor!hcylme.
I)Dinhaiaposiﬁmtosbwlh:ydidnmca:mthe infury
Z)AnymcwhomnmmthcywmnGcausclms[Auwnbchableamme).
3)AlIPhastoshawisncgﬁg:noecamdinjury
#)Makes D pay for creating risk of injury
3)Making P pay woald be unfair

B)When manydefcndamsandenmslmwwhicthxacﬂypmdlmdthcmms,hnaﬂ
d:fendantsmnegligenlthqaﬂplyashnmd‘dmmgcs.
l}example:aﬂmnufactmmofapmd!mmncgﬁgemﬁmusepmdtmumafe. P
mnnotsaywhichmanu&mn'odtmdﬂtonchcbwgh. T'hcre:t‘nrcallmanufacuuerspaya
percemtage of their markes share (o the P (Hymowitz v. i Lilly and Co) This should be equal
tolhcprohableamomoﬁnjurialheymnsedbylhcirm.
Z)HdﬂﬂybmedmovmnrﬁkprMMthmmdnﬁskmdmcympaﬁng
forthcomallpmporﬁonofﬁsk;heymw
S}WDMdbcunfairmhachpaycoﬁofdamages
4)Dmn0ﬂ§eldamngmonbuym
SJMajomysaysﬁamamﬂadmumpmveﬂmPﬁdn’tmthdrmmcysbmdd
still pay
G)Mmmﬁammmmmpmwmdeidnmmethd:pmduuﬂunlhcy
should not have to pay
T)several liability
E)Doml‘lsohcformuscinfactpmblem,jua redistributes it,
C)loint mrtfmsorsanddiﬂ’ermlrpesof libiability
Djoint and several liability- each pesonisliablcuptolhewholeamoumufdamasﬁ
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2)several liability- each person is liable up to a proportion of the liability, no more or no
less then spexified by the court. In Hymowitz v. Eli they were liable for only 2 proportion of
their market share,
D)Soccessive and Independent Defendents
1)Meither act in concert nor concurrently, don't act together nor at same time
g)ex. | injure you and at hospital medical malpractice makss injury worse or
gets in car accident on way 1o bospital
b)D1 lishle for everything and D2 liable for aggrevation

IV.Toxic Harm
A)Problemns of identification- past find out if harm is caused by toxic exposure or vetyday
living
1)Must ask can this substance cause injury?
2If Yes then must ask did this substance cause this particular injury
a)leads o proof problems, helps if you can show disease follows a differemt path
or set of symploms or locks different when caused by this substance
BYIf can't show that this substance more likely than not caused harm by proof or
by stodying rates, D pot liable
B)Problems of boundaries- toxic exposure can result in harm to the persons offspring,
causing them to suffer penctic damages.
C)Problems of source- usually caused by a coliective group of independent actors.

V.Proximate Cause (legal cause)- nesrness in space ortime,;-cmote aod unexpected
consegquences
A)Tries to limit liahility by not making man Liable for all the consequences (actual cansc) of
his acts, even if his actions were negligent.
B)Three types of proximate cause
1)3Scope of risk (gaining acceptance)-asks what risks were made by D’s conduct and
whether one of these risks caused injury. Looks at unreasonable risk created by D
a)not liable o unforssceable plaintiff
2)Foresesable Approach; Natural and Probable consequences- liable for those acts which
are usual or predictable and likely to occur as a result of s acts
a)problem is many acts are not very likely to occur but are foreseeable such as
throwing a Lamp out the window is unlikely to hit someone but it is foreseeable
3)Direct cause- you are liabje for unforeseeable harm if you are the direct cause of
harm (seldom used)



2)Seperate proximate cause from actuai cause. If your egligence actually
causedanunrorewcablcact(dmpaboardwhichhitsas;nrkandrmﬂtsinﬁm)ﬂlcn
you are laible. If your neglignece leads a cansal chain which results in unforesecable
harm(oi.lS]Jillundcrboa!hasapiaocofocnmaonitwhichmchesnnﬁr:domwelding
cansingbuﬁllogoonﬁm}ﬂlenmamnotliableforunexpectedham
b}lfthcreisampm-sedjngintcrvuﬂngcausc,Dnotﬁauc
Citested by hindsight
C)Generzl Rules
D)Differen: type: LfP’sinjuryisuu]yhcyondthctypeufhnrmlobeexpmedﬁ'omD's
MMﬁability
E)Umpcaedexum:Whutpmﬁculnlypcofhjmykfmch,Dhﬁabhfwhjmy
mﬂained,mnlhmghitismmescﬁousthannﬁghthxvebwnanﬁcipmcd
a)minskuﬂmgmmem-mkevicﬁmasymﬁudthun
3)mebll:injuryinanunformmblemann:r- need not preidct or foresee exact
mannuinwhjchinjuryomnsaslongasymmforminjmyomming_
a)problem is deciding if injury resulted from an unforeseeabje cousequence
(injury)oranunfomeeablemanner
4)extent of harm is different than what might have foreseen you are liable
S)addiﬁmofharmbythirdmybislinbie
Ghanmmultdiﬂ”emtmanuersﬁllliablcbmifdiﬁ‘mltypcoihmm(mult)not!iﬂc
numxpectedharmtoqumqedvicﬁmnmliabk
D}mexmfmmmeimommmaﬂab’smgummdmmﬁmdwim
nqﬁmwmmhﬁw;huwmmsfm;ﬁmmammgmmhmfw
immwuﬁmﬂiﬂﬂlpcrxdcndunofmnmmse
' 1)ummmmmmtormgnmmmmqmmammmm
2)1flhirﬂmnyhgmsdymgﬁgmtormcﬂmmqmammdingcamnmﬁsthey
mthetnxdharmywmuﬁngmmagaimmkmdmppedgiﬂoﬁﬁuﬁm
stop #ud she got raped)
1D liable for Fomableha:mﬁ‘umafomableintﬂveningfowc
a)wwm:mmmnﬂuimmﬂs
negligence (always foresecabic)
1)subssquent medical malpractice when treating injury caused by D
2)Negligence of rescyers, danger invites rescuc and D liable for Inpury
to rescuer as well
S)dmmusedchakemdmndiﬁmofPasamﬂtaﬁnjury



b)independent Intervening Forces-nonnatural reactions or responses which are
foreseeable if D's negligence increased risk of them causing harm
1)Negligent acts of third partics-D is liable where such negligence was
a forseeable risk created by D's negligence
2)D’s would be liable if his negligence created a foresecable risk that 3
third party will commit a ¢rime or an intentional tort
3D is liable for foresecable injuries that result from acts of god
a)D leaves hammer on roof and it biows off by big wind
hitting P
4)Foresceable results caused by unforesceable intervening forces; D usnally liable
a)greater weight to foreseeability of result then unforesecable cause
1)ex. D keft gasoline in cannister and bolt of lightning blew it up.
Foreseeable harm not foresecable source D still Lable
blexception is unforeseeable crime or intentional tort of third party or gross
neglignece; D not liable
c)rationale: D exposed P 10 unreasonable risk and foreseeable harm it would be
unjust 10 let D off just because they could not foresee exact cavse of harm
5)Unforesceabie Resuit cansed by Foreseeable Intervening Force- D mot lisbie
a)Rationale: not fair to hold D liable for harm not in original risk of his
negligence
6)Unforesccable Result Caused by Unforeseeable intervening forces-D not Liable
aoreaks causal chain
7D is lisble for any further injuries resulting from normal efforts of a third party
rendering aid which other’s injuries reasonably requires irrespective of whether the aid is
done proper or negligently.
a}memanu,ifymmjmmmmmandonmcmmmehoqimme
ambxience driver suffers a heart attack causing ambulence to hit a tree and P suffers
more injuries, you are liable for those extra injuries. Same if negligent on coming
driver hits ambulence.
b)If P goes to doctar by taxi because of his injury and taxi gets into accident, no
recovery because not normal Ird persen giving aid
E)SwondRmtaicmenlofTﬁﬂ.s—whcnanaﬁorsconﬁmisalcplformandismlmanﬁai
factor bringing out the harm, tt for case and is proximate cause
aYOunly substantial factors are liable under Restaiement
C)Pre-exisitng conditions
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1)} defendents conduct sped up pre-cxisting condition (Precipitating it), D is
liable if ne-gligent
2)If condition already there and D's negligence made it worse, allowed to recover
S)T'hcfactthaiPaheadyhadmndﬁonorwaslikdytothmjuryandDonlymadeit
worse is a factor when awarding damages. This limits recovery.
4)T1:jsisabulfnrme,hnforD‘sconductmuIdthcinjurybeatlhes:.ageilisnow?
NO
5}C0unssayywmaﬂow?tommmﬂmthoughmishamisuncxpccwd,ymmkc
the victim as you find him, Omaﬂisnegligentthefamumtmuseqmwerehnmatuiaj
is itrelcvant.
a)Tﬁcﬂﬁnshﬂ&mq,Htha&iandmmgﬁmmmh@m
land on his bead resulting in an injury that mos other people would'seceive, you are sl
liable,
D)When not Liable for unforeseeable damages
DI negligence causes small and trivial damage which results in large unforseeble
damage, not liable. Dncshouldonlybcﬁableforpmbablcconsequcxmofhismmthc
improbable ones as well {Changcsliableforallrmutsofhisactdocuinc)
Must ljmitliabicoihemrisemanmnbcliablcfounﬂhing
3]D0csnotalwrprincipieoftakcﬂlcvicﬁmasyouﬁ.ndhim. S4ill Liable for
Unfomwaﬂcmﬂseqtmofmaaswﬂchdimﬂymmmbﬂanﬁdhammﬁcﬁm
sirce they are of 3 certain nature
E}Unc:qaected'v’icﬁm-Pa.lsyaf
l)Muslbead:tymP:wrongmustoccn.nrtu?tomuseinjuryandmj‘ustasocia]mng
2)If not in zone of danger then P cannet recover. Even if act is negligent to someone
)Dissent says if D is a proximate cause of injury regardless if victim is unexpected ot
infruy unforesecable, then D is liable. Wemaﬁnytosocictyaxlargt
¢)mmmmmmmmﬂymmmwhoimmm'mﬁmmmmis
abie to recover for Kability. Pcrsonmuubcinrcasonablcappuhcnsi.ontoacﬁdmtwhich
nesds rescoc,
a)Rmisnpuﬂdmmmlﬁhisimmedimandmhm
b)iftimetud:h'bcrate,mmwvet}'aunw
S}Timcandﬁmbﬂmlcﬁonandrwﬂﬁngmjnry(hﬂadmﬁthichmmﬁc
lighxpmhablcmﬂuxway}isdmmcbﬂmmandhmmtomuwwndvﬁim.
G)Duty v Proximate Cause
l)Chltytkmﬁhesawholcclmqfcmcs{ex Do Habilty to orespassers); proximate cause is
ammbymxanaiysisloohugupnmﬂﬂufam,plamﬂﬂjpoﬁcymdmmddmm



2)n both defendent must make argument either I owad no dumy or my act was anot a
proximate cause, although a cause in fact, of your injury

Defenses;Plaintiffs Fauli

A.Contributory Negligence (used in very few states)
1YY ou have a duty © protect yourself, conirilaiory negligence has same general
reasonable person standard
)if Piaintiff’s negligence contribated at all to causing the accident, F cannot recover,
3)Last cicar chance nuie:if P negligent first and D had last clear chance to avoid
accident, P can still recover but P neglipent second and D neglige first they cannot recover
because P could have avoided accident.
a)Rationale for rule,
1)D coald have avoided accident if he was moe careful
2)f P used ordinary care accident wouldn’t have happened
50 P’s injury was his own fult
b)Rationale not pood becauss it implies P was own cause of accident, gets rid of
multiple causation
4)Plaintiff"s neglipence most also be a3 proximate cause of the harm
a)tf you follow to close to the car in front of you and you would not have been
able to stop if following at a reasonably safe distance, no contributory negligence
because not actual cause.
4)barden oo plaintiff to prove not contributorily negligent
S)Courts thought if people are barred from recovery of injurnies if they are negligent
themsetves, they will act more careful
" 6)Exceptions to contritutory negligence;
a)f defendent reckiess then contribmory negligence does not apply
b)L.ast clear chance- P and D negligent but D has last clear chance to avoid
accident contribatory negligenee not at bar, D can have avoided accident if careful

_ 1)iast clear chance chart
Plaintiff
helpless not looking (in agentive) bul could have
P ¢ouldn™t avoid known danger and avoided it
Knows recover maost
D
Should know  many ooty Missouri {probably wrong)



2)ex. P trips and falls in street, Dsamandhaslimetoswcmorsmp
T)Capacity-based standard- P not held to reasonable standard based on their mental
capacity. If P mentally disabled, beld 10 standard of 3 mentally disabled person for
contribwtory negligence. This is established in statoe
8)Imputed Contributory negligence-recovery barred to P who is in speciai reltionship
with one of the negligent parites '
a)child-parent, masier-servant, husband-wife, automobile owner-driver
b}Courts charge P with person's negligence through vicarious liability

B.Comparative Negligence
Drepresents dissatisfaction with all or nothing recovery of contributory negligence
2)1975 Legislation adopied Comparative Neghigence Rule
3)Liabiefmapcrceumgeofthemmvuydnpcncﬁngp¢menmgcywmmgﬁgmwome
stambokatmg!igmoeandmnsaﬁonmgaher
4)Types of comparative negligence:
a)modiﬁedcompﬂlaﬁvc-mpcrmgcif?sncgligemeisnmasgrmw
Ra greater then D's ncgligcnce,ﬁdiculedwhmPSI%liableandmnotremvcr(moﬁ
siates use these forms)
I)ex.Pmﬂ‘crsSlOO,ﬂOOufd:amagc If P 20% at fauht and 1 80% when
P gets $80,000, If P 50% and D 0% P gets $50,000 or nothing depending on [
fitsnngreaterﬂmornotasmslandard(rmpccﬁvdy). H P 60% and D
40% P gets nothing.
2)Mus¢jmisdic:ionswillallomemmvcrif4ﬂ%a1faultDl 30%
anctD2BI}%bmmseD‘smﬁﬂ%mfaulLsomcstatesuiﬂmnth’sfauhm
cach individual D and P would lose
b)chfnm-Pmpcmmg:d'ugﬁgcmemgmﬂm,naﬁhdbemm
pmmmrwavawhcnmcymwawhdmingcamofhismmi;fom
13Ex. P sufferes $100,000 of damages and 30% negligent recovers
$20,000 )
2)P suffers $100,000 of damges and is mat fanit while A is 30%, B
is 10% and C is20% P recovers $60,000 from whotncver he choses If P
recovers all from A then A can recover $20,000 from C and $10,000 from B.
If C insolevant, A recovers 350,000 becuase you offset C's 20%
7YWhen another party settles ot of oourt
a}lfanepnﬂyseﬂmmnofcolmitdom‘mﬂbcuhcﬁabimyofanyomﬂpnny.
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1}Ex. B 80% at faudt C 20% A’s damage $50,000 B senles for
$10,000, € can still only be liable for $40,000.
6)Docsn’t change joint and severally liable. P can stll recover all damages from one D,
but under comparative neglipence, that D can get contribution from other D's for their
percentage of fault
T)Last clear chance is not 2 defense
f)assumption of risk makes P liable for their fault
9)Prv tanto award- other D is liable, pay remainder of damages after sentlement,
regardless of apportionment of fault by trial. Other D cannot recover from seitling D (would
discourage parties from setiling)
a)positives- epcourages people to settle and discourages excess litigation
b)negatives- D can be lishie for more than his fault and person who settles first
benefits fom rule
10)Equitable Share- Always pay your share reagrdiess of setikment. Even if P will
recover more because one D settled for more than their share
a)problem is P can be overcompensated of under compensated
bisome states such as N.Y. will make P's recovery reduced by equitable share
or pro tanto, therefore making P secover only up to 100% of their damgaes.
l}posiﬁvcs,mtoenooumgcsctucmmtandetmwvcrmorcthan
160%
2)If P makes bad settlement, they will recover less than 100%
3jex. A, Band C are cach 33.3% at Fault. A setties for $20,000 of the
$100,000. 33.3% is subtracted and B and C is only liable for 66.6% combined.
Put if A sentles for $40,000 than subiract the money and B and C liable for only
$60,000
11YUniform acl is no joint and severally liable.

C.Avoidable consequences- you were warned to take certain measures and you

didn;t therefore making your damges more
1)Ex. If P worc his seatbelt, damage would ondy be $20,000, but since he did
not damage is $100,000.
2)ln such a gase, damges is reduced cven if accident is solely D¥s fault.
3)Usually invotves failing to ged medical advice.

D.Assumption of Risk-No defense to imtentional torts but is a defense to reckless
conduct and strict liability
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l)BasicDocuine:Pwhoisawamofﬁsk,andknouinglydecidesmemmmiL
voluntarily mxpuhabiﬁtyfmthemnsoqmmofmatdedsimandnuynmholdanwho
crwadthnristﬁnblefmﬂmrmlﬁnginjmﬁ
a)ifPshouldhncknownofdmgerhndidn'lmus:m:pﬁonufﬁsk
2)EmwAgrmcm-pmﬁaagruhadvmmmDnmﬁahlehmﬂﬁnghjuﬁesw
P, in some type of contract Even if D is negligent not liable
a)tmmustbecla:{unamligumsandspecifyparﬁaﬂuﬁshnmjmaﬂ
mjmy),ﬁiﬂyemaadmm(nmbyfomandeusthmmmingﬁdaﬂﬁmﬁwcg
umﬂmrylhdngmndiﬁomormeﬁmlmgﬁgnm),nmamapﬂjcpoﬁcywhea
miemﬁomﬁﬂiﬁty,andinjuqmuslhcmmdbyrist?hadmmind(mmuﬂ
when signing contract
b)-e.x.ifwciaycxpeclspmthctorlmdtobcsafcandDismgﬁminitsdmy,
thcnitisagajnstmbhcmlicyaudDﬁalﬂewenthoughthemislheagmemem
l)lhisisbemusei:niﬂdeterpcopleﬁ‘omdoingordimryadjviﬁesif
they know they cannoi recover
c)gmmgiigmwwcﬂcmmaunywﬂnhamm
makes D lLiable
2)Implied Assumption of Risk- no expressed language or agreement MARTIN SAYS
ARGUE D NOT NEGLIGENT BECAUSE P ACTED REASONABLY AND P KNEW
RISK (FLOCOPER) OR P ACTED UNREASONABLY AND KNEW RISK (GONZALEZ)
BUT D NCT NEGLIGENT
a)HPhuachanc:msecmdamJuateﬁsk,andpammwﬁﬁty(spm)
even aficr they see dangess, they sssume risk. P tnust sce and know what risks are.
1Mmhmwmmmﬁmd
infury even if conducted with due care
Z)Pchoomtncnmmt:tknownliak,howledg:mybeinl]ﬁed
whmtheriskisomumtanmgepermnmﬂdm
3)Pamnariskmifhcreasomb{yasmmaddntiﬁ
b}mubcvuychnmmsaudumeasonaucﬁskcrwﬂordse.m
assption of risk
c)Hdangﬂsobscum,unobsaveiscﬁmucnoughmjusﬁﬁfa\bqumm
then no assumption of risk
d)ifinjuryhanxneddnmunfumecnﬁskorsponmﬁngimrmuly.m
- assumption of risk
e)lfinjmyhappcnsducwﬁskslhazmmmhaminacﬁvityandmw
D’s pegligence, I is liable.
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f)No comparative negligence for assumption of risk
g)No liabality if participant of sport did not follow rules and injured apother
unless, they did it intentionally )
hjspottator spons (professional baseball), the speciator assumes risk for any
injury if siadiwm provides protection required by statue,
i)If P had reasonably safe alternatives, and by freee choice ook umreasonabie,
unsafe alternative, P contributorily negligent and assumed risk.  Defense merges into
comparative negligence and recovery not barred
j)firefighiers and police officers cannot recaver from a person negligently
maintaining property if they get injured in line of cuty (but if walking on patrol, they
can recover) Their actions must increase risk of injury MARTIN SAYS NODUTY
BECAUSE THEIR FIREFIGHTERS AND IT'S LIKE PAYING TWICE.
1)bv accepring job they assume risk of injuries resulting from work.
Dtheir job increases risk of injury happening
taxpayers pay for then to assume risk; sheuldn't have 1o pay again
for injury
4)also might deter people from calling for help if they can recover
h)if D is negligent and P afier becoming aware of risk continues to encounter it,
P assumes risk and D pot liable for resulting injuries except P can recover for
comparative negligence in some states
)ex D waxes floor during business hours and P sees it is wet but still
decides to walk on it, D not kable. If P did not see floor wet, D liable
PRACTICAL LIST TO USE ASSUMPTION OF RISK
1.PLEADING AND PROOF- BURDEN OF PROVING ASSUMPTION OF RISK ON D
$O FROM D'S VIEW BETTER TO ARGUE NO NEGLIGENCE BECAUE P HAS TO
PROVE NEGLIGENCE
2. DUTY IS QUESTION FOR COURT ASSUMPTION OF RISK QUESTION FOR
JURY: ASK WHO 1S LIKELY TO FIND FOR D
3 WHEN D SAYS ASSUMFTION OF RISK P CAN'T SAY LAST CLEAR
CHANCE. i
4. ASSUMPTION OF RISK YOU CAN BAR RECOVERY THROUGH
CONTIBUTORY NEGLIGENCE.
5 WHEN D ACTED INTENTIONALLY OR RECKLESSLY CAN USE
ASSUMPTION OF RISK AS A DEFENSE AND BAR RECOVERY

Strict Liability -Can try to say res ipsa loquitur
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This is a form of laibility witkout £ault. Ycuperformadlheact,lherd‘omymmﬁablcevmifmemism
negligence and you took adequate precantions. Strict lizbility is based on policy choice. Must showv:
l)umchofmmwty;dmyumﬂymedmfmmemuc?snmammwyfarawaymm
2)acroal and proximate cagee

3)Damage

LDoctrinal Devlopment

A.Personwhohingsorkeepssomhingonhislandforhismpmposewhjchislikclylo

mdamageﬁhmanditmmmuﬁngdamagcwamh:ermIand Lthey ane
mid]yliaﬂeforaﬂdamagesmatwcmnsamunalmnwmoﬂhemm. Even if no Gault
to . Applies only 10 nonnawyral {unusual) and abnormally dangerous activities.

Dex ifyouhlastatreeanditﬂysontoym;rneighborsmpeﬂyyouamljah{e
2)reason for strict Liability is: you are in a befier situation to control what you brought on
ymn]andyoumpmparerordamgebma,youhowwhcndamagemuwm,md
pmplchzwaﬁghtmhavcﬂm’rpropmypmemdﬁomommmmsim.
3)Ouuldalsoapplybmfurph'ingingonlandmdamage“mﬂdhzwmrmd.
4)pub[icpo!icysayssafetyofom’apmpmyismumimponamthanthcﬁg.h:foroneto
use their property
5)RtSiHIzmentome$lookstoseeﬂ'ac&vityi51mcommon, inappropriatene do to the
Iocation,nﬁ]'ttytooommunit)r, level afhammnhnrmbcmcmedbymnmmmd
likelihood of harm, Is a P>LB formmla
a)aﬂmnmmcdedfmnﬁaliaﬁutyhuunumm sk and uncommon
use of property usually arc needed.
b}mmalsoloobtoseei.fﬁskismipmal. Driving is a risk which is
Iecipmcalinﬂlatmnnypeopletakcﬁhubiasﬁngbuﬂdingsisnotredpmcal
.c)cwnifacﬁﬁtyismndumedinauappmpﬁatelomlc,itmwtnmlhc
person will not be strictly liable
G)Dmsonsagajnstm-ict[iability: itmnﬂdoloanahu'alcocuneme.lwasnm
negligent. But if you bring something on land which benefit is not great and risk large and
cannmbcmnuouedthenymarchablcformpe.
mmm:&sﬁmﬁmmﬁmmfcmianﬂm(}mrblmgj
thcnsuictﬁabililynand-ardbm.if!brwdmaped(cx.boﬂcrcscaped}ymdidmtmfumm
motionmdynuamonlyliableifnegﬁgcntcmcpliffmmmwmpedmdumand
riskymkeq:unymupmpeny. thommsayanyahmmmuydmgmacﬁmyandsﬁu
other courts say ultrahazardous activities
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8)Reason for strict liability used to enocurage safer alternatives 1o the one being used, or
take all the necessary precautions, or to not perform activity

9YOther arguments, did you vse your land in a narural way or bring something on your
land

11, Theoretical Perspectives- when to use strict liability

A Moral Theory- you caused accident you should pay, Plus you imposed risk on someone
who didn’t place a risk upon you

B.Economic Theory-spreading cost of risk on another, one is betier to insure against risk,
better to make responsible enterprists then leave burden on victim

C Deterence theory-Who has a better chance 10 see risk and use other aliernatives.

D.Impessible 1o climinate risk by utmost care

E.Conclusive presumption of negligence

F.Nonnatural uses of land

G.Nonreciprocal Risks

H_Setting force in motion

[.Property rights

Advantages to using strict liability
Aencourage actor o reduce accident by taking extra precantions
B.Threat of liability will encourage aciors to forgo risky activities
C.Place loss on party most casily to spread cost
D.Manufactorer knows how omch to insure
E.Avoid excess litigation people willing 1o settle

111 Defenses to strict liability

A.Countributory negligence is no defense iff P did not know of danger bat if P knew of danger
it is 2 defense (acting as an assumption of risk)

B. Assmumption of nsk is a defense

C.Comparative negligence is a defense and will reduce recovery bun many courts won't do
this because they don’t wam to compare strict liability to negligence

D.Oatly liable for risks that made activity abnormally dangerous. ex. Not strictly liable if D's
truck carrying dangesons explosive gas and truck gets flat hitting into pedestrian if truck does not
explode bui just causes broken leg

E.D cap escape strict liablility if aa unforeseeable intervening cause existed but Restatement
rejects this view



Product Liabilty

Strict Habiliy. 'I‘hisisbecauscwithtoday’stechmmgr,thcurdirmyoomumerdnmmtkmwmmghm
prove negligence, Therefom,th:mamﬂ'actmtrhasloshowthanh:injmymmttheirfault

Lintreduction

A.Mnnufamumowcamtymmosepeqﬂewhoduanddonm

buy product directly from
them

l)mamxfamwuhasaﬁztymmakcpmmmufe;mrdingmﬂmmemmtadcfocﬁw
Pmdnclisonewhichisunmmmblydangﬂrwsmum

2)don’t need privity relationship
aywe don’t expect midcﬂemantoimpectpmduu
b}cxpeqmndi.mham'tbmnmocﬁﬁedbefommnmwbuysh
)if 0o liability, manufacturers would always sell to midkfle men to pass on to

consumer and can thus make product defective.
d)wanttoprmectIifcandﬁmbsalnokmsecﬂ'pmductisinhcrcnﬂydangemus

3)If manufacturer makes an expressed statement about quality of product and P relies on
that statement, D liable {or injury if pot that quality.

4}Pcbm’lhzwloshowD’snegchme,jamthatprodnucﬂdn‘tpﬂfomtmtnsocictiq
expectations, Called implied wartanty -
a)emnbeﬁwﬁaocidcntnmﬂdn‘thﬂcmnedifmad:miy
b)SemndRmalmcmnys;lnmdngwhatywkmwmw,wmﬂdyouhmresnld
r.hispmdnc:,itlooksatliabimyﬁ-amhindsight.
S)manufamrumauﬁdpamacddcmandinmagaimﬂorpassonmmmnm,
Victims cannot and thus are burdemsd
a}ifﬁcﬁmdoesnotmmpensate&ommanufactw,hisimumﬁupickit
uPandﬂlenlosswilleSpwadlopmpkWhodun'tmm

b}ifmanufacmrerhas.mpayforinjurylnvicdm,thcywiusptmdlosstounly
those people who usc the product

6)If manufacturer sells to a tetailor, and rewailor fails 10 inspect, manufactrer liable 1o
consumer for product defecy

a}ifrmﬂormspauspmdmm&udsdmctMtfaﬂsmmmmm,bmaks
causal chain of manufacturers liabitiry
B.Two defenses 1o product liability cases
1)injury is P’s faul;

2)lizbility preempied
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il.Manufacturing Defects (individust deviates from line)

A Liable, even if no fault to their own, for failing to discover defect; strict liability
LJuse res ipsa loquitur, product deviated from line must be negligence
2ymanufacturer better able 10 spread costs
3ymatmifactures knows product and better shie to inspect and understand product
4)nc privity relationship
5)use betier invesitgation and benter alienatives bt D will say how much money am |

supposed to spend on research and testing every product when defect doesn’t shew up.
6)If third party inspected product and saw defect but still used product, cannot recover
7)ex post- look from hindsight

TTL.Design Defects (whole design is defective) D €4CCH o % o tuose .a
iy i CErked feem -

A.Courts say P can show design defect by :
1)Consumer expectations (strict Hability) First siep, courts will oy 1o l&mm
expectations
alconsumers have minimurn reasonable expectations of products
bymust adhere o ordinary knowledge, infer from knowledge of product
c)cannot be used if expert 1estimony is needed to increase knowledge of product
d)can use for complex product if design defect is obvious (ex car blows up when
 standing still)
e)yprodoct has 10 used in it's ordinary or foreseeable manner
fieannot be used thind party uses object, rmtionale: you didn’t buy it
gxsome courts will dismiss this test altogther (no matter what)
2)Rigk Utility Standard (Excessive preveniable danger)- nsed when people don't have

2)safety aspects of product

3)availability of substitite prodict o meet the necd and aot be as
unsafe

d)ymanufacturers ability 10 climioats unsafe characteristics of prodix
without impairing usefulness or making it (0o expensive

5)Plaintiff careless, ahility w aveid danger

6)users anticipated awareness of inherent dangers of products

THeasibility of spreading costs
b)do benefits outweigh design; talks about cost, risk and benefits

T3
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¢Jused when consumer expectation not used
d)ex post facto v, ex ante facio
lhmﬁmmh&aﬂamﬁdcn;dum'lfmmwsmnm
Just conduct of product; knowingwhmmknownowwuddshmﬂd
manufacturer have known about risk (srict liabilty) P wams
Z)examcﬁclolouhngatwhmmnufactwerknewatﬁmelhcy
disu-ibm:dpmdua(ncgljgcnoe)l)mts
a.D will try 10 say didn’t know defoct at time
b,PwiumsthouldhawknoWnorothamanufxtums
new
fburden on D
B)Cﬂshwonhimargmxm,lwkofﬂfuyfeanm
ajgets past proximate camse
b)when accidents are foreseeable, faiure to provide safety devices to reduce
severity of accident breeds liability. accidents are foreseeable and D should be lizhle
becauscthcymfomin;huy
©)liabie even if design defect didn't cause accident only made infury more
severe .
dithe fact that the dangers are open and obvious isn't an awtomatic defense to
bar liability
Vasszmption of risk is only a defense to strict liability only when P
hnsac&veandmtjec&vekmwledgcorﬁskmduscsitunrwmnabm(nm
uarcasonable standard)
amnuﬁhumukabwtmﬁcsarayamdseandmtﬁm
hcknowslhalitisucededhprmcd
blactive and subjective knowledge cannot be inferred
2)dimc'msaysinjumdpanytncwofchngmandhadchoicctobuy
product or not
c}defmforlackofsafetyfcamre
) Ihumdwmﬂmlﬂmfayfm(nmmdcfmm)
2)featare is unduly expeasive
Shafetyhumwmudmmﬁommmedfmitsinlmded
use
4)product moctified by uscr or third person
a}saftey fearures removed, manufacturer not lable even if foresecable that
safctyfeanuewmudbcremwed

%
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bas long as injury would not have resulted iff product not modified, no liability,
bt if injury would have happened if not modified, liability

C)some coutts 53y manufacturer cannot escape liability if they know product is
being modified and/or modification is foreseeable
5)Restatement

a)Second Restaiement is stircs lisbility and ex post facto

b)Third Restatement does not use consurner expectations only risk wtility, ex
ante analysis and once you prove procuct negligently made afl people involved are
strictly liable (manufacturer and middleman)
6)arguments for strict Liability

a)manufacturer ¢an innure against damage

bywill dever defects and make manufactuers pay more money for safety and
researching safety or patting out defective products

¢)no reciprocal nsk

d)avoids excessive litigation by not invotving middleman in suits

¢ymanufacturer can always spread costs by raising prices
Tyarguments for negligence

a)mamifacturers don't always know or cannot always find cut danger

blencourzge growth of business and indusiry

c)product might be a high utility product and you discourage it from being
produced

IV.Instructions and Warnings
A Two types of questions
1)does warning redoce risk
2)will warning let consumer know there is a risk
B.Two types of cases -
1)We know what risk is
2)We find out about risk later
C.Two kinds of warning;
1ladequate warning to make product safer (keep away from young children)
,f"""_z‘)iden:ify warning (drugs) inhernet risk and no warning witk make product safer but
wpmplefrommgnunmﬂdedmm, main gaestion is vahue of prodect to society
D. Adequate waraing- words that reduce risk
Dadequaie efforts must be made to communicate waming

2)a reascnable person must be able o undersiant 2 Cemte
a.a(,-\ C,.'dc‘ P D=
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a)not decided by P's intelligence and exXperiences
3)must decide if warat about amy known or foreseeable risks
a)pmuanisﬁsliugallrisksmjghlmahlhcmsecmlesschnmusbmum
ﬂmatesomanyrisksorpeoplehﬂlmuudwmningmn’stoohng
4)question is who do you address waraing io, can be a defense
a)learned intermediary policy
Dgive warning o a knowledgable intermediary who will pass warning
ofi to ultimate consumer
2)prescription drugs give waming doctor because they will pass it on
to patient and he is in better position to tell patienit of risks and important
wamings.
3exceptions are vacemes and statytory exceptions, and physician
unlikely (0 make an individualized recommendation and contraceptives
E.Wanﬁngsofilﬂﬁnsicﬁsk-judgcbe]inulhmdmgis unavoidably dangerous
I)Sﬂmepmdm:tsmnmleliminateaﬂﬁskshnsdilonmarkﬂbmuschcneﬁlissogwnt
1o society
ZJNomiuﬁabihtymMﬂMicaHyﬁSR)'Mgsbmuuitwiﬂdimmgemum
ﬁmnuducingthemorpdocwiﬂbetoohi@_
a)cqﬂdonlybcliableﬂ'ﬂxyknewabmﬂdmgcrbeforehandwmudhave
known
b)ncgligencesmndard:xcpuwh:umcia]vﬂueufpmdlnmhigh
chhcuproperlyusadandhaspmpuwamin,gthcymmtdangmus
d)mgummforstﬂa&aﬁ]ﬂymmdng,mddcmawidm{spmdmm
time and money on research)

V.Beyond Products
A.Dnuwmnmtbeﬁablcformiqhabiﬁtyfmdefmmrmdﬂed(apphesmmoa
professional services)
I)i.fyuuhavepmbicmmxdgomducmrlogetitﬁxcd,nolliﬁ:ﬂciﬂheywerenot
pegligent inperfmmingscn'ioeand}wstﬂlhadpﬂb(ﬂn
2)byiﬂlpnﬁngmﬁaﬁﬁtyyouwmumkvdnfmwwﬁutmhgh,ﬂwy
st cure ail the time
3]Wmldmakc1;xiceformuﬁmlscwiccmhigb
4)medicine is experimentai in nature and depends on many factors so it could not work
S)mcmsedoounswnuldhampcradvanwuminpmimu
6)many professional services canngt assure resulis
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V1.Defenses to product liability
A PlaintifT's fault
DCoutributory negligece does not bar recavery if P did not know risk, but if P assumed
risk no recovery
2)comparative negligence reduces recovery
a)problem arises in deciding who is at fault for what percent, the court shouid
o this not the jury
3)arsumption of risk bars recovery
4)Dnssent belicves Lhat products are dangerous weapons and manufacturer
should be liable for full amount regardless
B.Precmption
1YGoat. agencies and legisiation which sets rules, can sue manufacturer for violation of
those rules and this preemps (bars) suit by individuals in state law claims
ajrelief must be different from or in addition to federal law claim
b)must read intent of statue to decide if claim is preempred
C)reasom for preemption
Llallows uniform results in that otherwise some states will say liable
while others won't :
2)Govt. agency will win damages and can pass them on to consamer
J)Allowing state law claim will distur balance between protecting
public and tegulating industry
djreasons against precmption
Isometimes consumer doesn’t get compensated
C.Defective product was not proximate cause # proximate cause of mry injuries
D Plaintiff misused product
E.State of an techniques, not dispostive but said D acted reasonably
F Inherently dangerous product by wtility high )
G.Purley ecomomic harm
VI1.The Intersection Of Tort and the Uniform Commercial Code
A A prodact cannot injure itself and therefore damgages (o the product alonse are not o1t cases
It coatract cases.
1)loss must be purcly economic and nat to person or other property
2)Tom concerned with safety, this would be a breach of warranty
3)Losses can be insured and you ¢an bargain price to adjust for loss and warranty



B‘Ij'asellertl'lisrcprescntslhequa]ity'ufamhehﬁabkforhﬂrmasamdtoﬂhat
misrepresentation, if person relied On misTepresentation.

Trespass and Nuisance
Lintroduction

A Trespass and Nuisance are related in that they both deal with use and enjoyment of land
B.Trespass v Nuisance

A_Trespnsshastobeaphysic:al intrusion on another’s land

I)Wmmmommh&rmhhirmanddgﬂmhavcmdimmhip
2)commonlawsa}'syaummicﬂyﬁahlcmnifmhamm:rsifywimendmcmerland
B Restatemeny of torts says unintended intrusions- those resulting from reckless or negligent
conduct or ﬁomabnormanydangmusaajviﬁcsndﬂon]ybe&stﬁecttolial_)iﬁtyiﬁtcamamulham

C.Restatement says one is liabie for intentional trespass regardless if it causes harm or not

Dintent refers to intent 10 enter the land not intent to invade anothers interest in exlcusive
possession of property

D.Size of materiaj invadingpmpertydum’tmaummbeinﬁsi
wlmowthedangmofinﬁsib!eparﬁclu
I)Focmonem:rgyandfom:oﬁntmsionnmsize
I, Nuisance
A Public Nuisance
1)an unreasonable interference withatighwommontoth:geuua]pub!ic
Dyincludes public safety, health, peace, comfort ot comrvenience
3)citherisconduawriueninastanxorconchmwhichhasaknowlong

4)individual citizens must sue, o public officiais
B_Private Nuisance

blebecauseintoday‘ssaciuy

lasting effect

l)tmadmpivmuscandmjoymemufunnsland
2jinvasion is either inreasonable and intentional or unitentional and arising out of

negligeact or reckiess conduct or abnormally dangerous activities or conditions, injury must be
related to use and enjoyment of land

ey



Iyweighs facrors of social value of use and enjoyment of tand, buden of injured party
avoiding harm and whether gravity of harm outweighs conduct
4)When deciding about injunction look at effect of injucticn on society and party that is
barming another
a)if effect is big such as shuting down 3 ¢o. then will award damages for past and
prognosis of funire harm
b)dissent says, should allow permanent injunction if intrusion is serious, you are telling
companies they can pollute if they pay a small fee
¢)majority says public policy should set regulations not court
3)if harm pot identifigble from an identifiable source, no action many plants in area
polluting air no identifiable source)

Damages and Insurance
L. Damages Immduction  °
A)Jury decides damgaes . Sometimes it is decided in same trial as liabidity, but laely it is
decided in a separate trial.
B)Fundamental aspect of damgaes is o return P whole 10 position they were before accident.
C)You can only be awarded damages once, they make predictions about future expenses due to
injury
1)this prevents victims from consciously slowing down injury and incurring more
eXpenses 10 rective more damages
2)aiso limits I's time in court
I Covapensatory Damages | v
A Inciudes medical expenses, pain and suffering and lost wages
1)medical expenses (pecuniary losses) shown by past bills and expert 1estimony (usually own
doctor} telling future medical problems and its ¢xpense
2)pain and suffering (Non pecuniary losses) could be a muitiple of medical expenses or
medical expenses and lost wages.
a)decided by jury, if seems excessive by tnal pxige they can reduce if P agrees or grant
now rial
1)P usually agress 1o reduction becuase of risk of getting substantialty lower
b)if appealed to higher court, they can only reduce if they find it shocking at first glance,
this is becuase they do not have benefit of hearing evidence and seeing whose side is more
believable.
c)dissent believes that on appeal, damages should be viewed against similar cases and if
alot higher, reduce them



d}basedonﬂmhcﬁﬁmmlmmchmdivdmlhasacﬁﬂmtmmhholdforpain.
e)lmnfenjoymentoﬂifeispanofpainmdmﬂ'cﬁng
l)mwﬁmmmmmmm&m‘tmmm
aremiming,almpm'lbeabiemcnjoydamagu. Therefore money cannot
Compensate and compensation is the purpose of tort damages
Z)making it a separate m:golyﬁ'ompainandsuﬂ‘eﬁng could allow double
recovery
3)<ﬁssm1aunwsrwweq'mtfinmmwsesmebemmfamﬂymgct
moneyandviclimsho:ddbemademmplﬂdywholc
3)Lost wages proven by
a)normal wuingpﬂm-d:rivd&om?‘seaminghislmy
I)pmblcmsa:iseinsclf-cmpluwdpmpk, peoplewhohm'cmtmrkedyet _
{children), housewives, unemployed, people who voluntarily choase not to work
bywork life expentency and work advancement
l}problmwithmodiﬁmtionfwlaxu.umaﬂyleﬂ up to judge, sometitnes not
taxed at ail
C)Onmlosimgesprwm,mcmmﬂsommilmprmmwlmmmtmem]uhmﬂd
beommmpcnsaﬁondoloinﬂaﬁonmdothﬂ'lhings
4)Foriossufcbﬂdtakcinmmmmchﬂdmighthxvetak:ninﬁ.m:mwhdp
parents, mbtraamoncyfmfooiciothﬁ,shdmrandndlmﬁonandﬁmaddforlmof
conqmniomhip,guidem:,advicz,oomsdandplm&umchﬂd
Smmmm-EmﬂPmmmmﬁmm(mmﬂmhim
1o bealth), they can still collect damages for what that service would cost
a)mmmmmmw?fmﬁﬂlhu,thixhnhﬂesﬁuscwims
b}it‘sunfairlosayﬂ'mm&uminjmyiswnhlm
c)doingoihemisewonldhunth:poorwhomnumaﬂ‘ord to pay for help
d)dissemsays,Pdidmtocmranyom-of-pockncxpcnm. it is like a reward for being
infured
6)When D pegligenily injured and then dies Eets back compensatory damages for njury
bcfondmﬂlaswgllasdamagasfarﬁmth.
A}D:mageswhjchdonotmd:wwmu
I}UsedmpunjshDormakeanmmpicostctbmothcrswﬂlmindlhiswrysmmhnd
ofmisounchu(dm:rmm)
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a)Punitive damages not picked up by insurance while compensatory damages sometimes
are, therefore, it comes directly from D’s pocket and deters when compensatory damages
might not

b)Punitive damages belps pay lawyer because otherwise, compensatory damages don't
make P whole since part of it goes to lawyer

2)Up 1o jury 1o decide whether 1o award or not; not all states have it

I)Usually awarded for intentional conduct but this ia expanding

aysoine courts allow recovery for malice disregard for Life (ex. product defect or known
serious danper and take it anyway)

#)Dissent says thes could lead to unjust enrichment since P already compensated by
compensalory damages, alse D’s conduct could be doubled purished in that be will be sutpect to
criminal sanctions, finally if there are punitive damages inswrance company might pot pick up
any damages {including compensatory) making P get nothing or less (depends on insurance
contract)

$5)Punitive damages awarded in product lisbility cases if | aymanufacmrer aware of or
culpably indifferent to unnscessary risk of injury and b)refuses to take steps to reduce danger to
acceptable level

a)compensatory damages not enough because they are predictable and companies factor
them in to the price of the product and these manufacturers would be held to same liability as
those who aren’t aware of dangers
b)punitive darnages makes conpany weigh costs and benefits since they are large and
unforeseeable
C)problems arige in change of times about seriousness of danger &s discover harm years
later, first people awarded punitive damages might eat up funds and cause company to go
tankrupt before Lhey can pay for later suits compensatory damages, awarding punitive damages
to multiple P's keeps on punishing manufacturer for same act adding up to cxcessive
punishment, if long time elapses might not be punishing those who made decision since they
retired

IV. Insurapee

A)Three types of insurance
BLife
ajterm insyrance- for a specific ime, usually a year protects financial burden of
immedizte death
bywhole life insurance- security payment plan
2)First Party Insurance- hands together o spread risk of loes of property (o yourself
aYincludes fire, medical and disability insurance
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B)MPmyinmncc-cIaimaminmmdmthcpersonwhopnysbiu
a)medical maipractice, auig, pollution and product liability insurance
B)Loss Insurance, Collateral Sources and Subsogation
DTraditional rule- P gets 10 keep both cullalcnlmm:money(lstpﬂrtymsmmm}am
money from tort recovery
a)D complains about double recovery
b}oourtsaysilsol:mqmsentshkemnmngthcloﬂcryandsomcofmnrecmwgmto
paying atiorncy
2)Another option js, when P recovers from oollaieral source, subtract that from amount D
has to pay P
a)hclpthndommtactasadmnmorapmishmcnt
3}Majori1ynﬂcismbmgati0nwhichaﬂmcullmculmrm'crmneydwypmdomin
damages from tontfeasor.
ajprevents double recovery and punishes D
b)ifinsurodscnlmoutufmmUAtuaImmsﬁugoonnﬂhmﬁl
¢if subrogation ﬁghlisnminmnminjmedreoermallﬁommrtftasorand
1mmmmymnmmm¢hng&appemmmc¢mlemwmbmm
mmxtmﬂdl&dtu@umcmmm@nmﬂywntlcadtodmblemowm')
l)oomsaysbecausenrdmaqpeaplednnotmnghmfnmgauonand
insmaccoompaniesdosolheycanb&ryinfmit
d)leads io problems because who controls Litigation, victim or insurance compary,
especially when victim wants Donpecuniary damages
B)Liability insurance
!)hmmﬁabictopayupmpoliqvﬁmitsrcgardlmsifinsumdcanpaythatamoumurnm
a)guarantees 60Me compensation
C)Impact of Insurance on Tort litigation
1)itipact on substantive rulings
a)munsliketolay]ossonthoscwhominmmagainnloss
I)pcrsnnhabieforh:sownﬁrcdamgeloh:smpmpertyhnhmthabuhwlf
nsmmdstomhqpeoplwmuperrymmthqmmmfmlmwhmhtmt
b)suing the insurer
l)laiﬁﬁtyinsummmﬁmcsfaﬂwmclaimwhmﬂcanh:mﬂqm
limit Thiscanleadinsuranccw.lobcliableforhadﬁithsinmthcymuldhavcseuled
butnuwcascwemlocounwlmummmdhnslnpnydamagumclaimmmt
2)Mlmlshowacﬁmga:dofins1ned‘sintcrcs:byinmmwmakeinmme
company pay full demages, in not, tortfeasor pays damages above policy limit.



a)insurance company had opportmity to setile claim and atl serious
doubts about insured’s lisbility were removed

Intentional Torts

LIntentional Torts Introduction
1Contributory negligence is no defense in intentional torts
2)Punitive damapes is available both
3)Proximate cause is applied Jess strictly in intentional toris
4)all P has 13 do is show an invasion of a protected interest and that invasion is intentional, if A
inwndbdmmsehn;nthnnﬂsmkmlymhameﬁabiememmtenﬁoml tort through
transfermed iotent
S)Defenses
ayonsent
b)seli<lefense
c)necessity
d)defense of property
6)Basic inlentional orts are; batiery, assualt, false imprisonment, intentional infliction of
emotional distress and invasion of land

I1.Basics
A lntent
1)must be intentional infliction of injury or knowledge that injury will oocur Wwith substantial
a)age of actor nat 4 facior except for determining the kmowledge they may posses at that
age, which is detbimined by experience, capacity and nnderstanding as well (objective standard)
2)Damage done by intentional 1orts need not be foreseeabic to be liable
a)emphasis on compensating victim not protecting wrongdoer, therefore, if person
would not be liabie if the act was not intentional, they can stil be liable since it is intentional

M1 .Assualt and Battery
A)Assault is different from battery in that:
1)assnalt is threat of contact that place individual in reasonable apprehension of bodily harm,
need pot have contact with person, words are not sufficient, act must be offensive or harmful,
wonds and an act can be assanlt such as I'm going @ kmock you out and then putting up your fists
a)threat of future harm is not sufficient since it is a threat of imminent bodity danger
I)battery needs actual harm to be caused
B)For tattery, need not have physical contact with person if you have pitysical contact with an






