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PROPERTY

Professor Phillips 1998-99
(=NY-specific

General

I.  Property - bundle of intangible legal rights related to the land

A. Real property - land and permanent fixtures attached including subsurface and air, including vegetation

B. Personal property - choses in action (intangible - stock and money) and chattels (tangible - land or car)

II. Legal v. Equitable Interest

A. Legal - recognized and enforced by law

B. Equitable - recognized and enforced by equity

C. Examples

1. trust - trustee has legal right


beneficiary has equitable right

2. contract for sale of land - seller has legal right


purchaser has equitable right (if seller backs out can sue for specific 


performance)

III. Occupancy/Possession

A. Poss:  Intent to control and actual control with exclusivity

B. Pierson v. Post - Any act that deprives a wild animal (ferae naturae) of its wild liberty constitutes occupancy (intent to appropriate for individual use; actual control/corporal possession).  Pursuit alone is not enough.  Must be obtained lawfully (no trespass, unless trivial or merely technical, or other tort).

IV. Testate - deceased with a valid will (formerly for real property) and testament (formerly for personal property) disposing of property

A. devise - gift of real property

1. testator - devises real property to devisee
B. bequest - gift of personal property

1. testator - bequeathes personal property to legatee
C. executor of will - personal representative

1. 1st - pay taxes

2nd - pay debts

3rd - distribute to distributees (intestate) or legatees (testate)        personal property

V. Intestate - deceased without valid will

A. law of intestate descent or inheritance - designates recipients of real property ( heir

B. law of distribution - designates recipients of personal property ( distributee

1. real property is now also under distribution, but language remains the same

C. administrator of estate - personal representative

VI. Land Transfer - CANNOT convey legal title to land orally

A. intestate descent - deceased without will ( heir

B. alienation - someone chosen by owner

1. testamentary disposition - last will and testament

2. conveyance inter vivos - among the living

a) types of written conveyances

1) warranty deed - actual interest in land

2) quit claim deed - transfer interest whether or not you have

3) mortgage - security interest to bank

4) lease

C. adverse possession (see below)

VII. Conflicts Over Ownership

A. finder v. landowner where neither is true owner

1. Favorite v. Miller - When a chattel is found on a tract of land owned by someone.  Three approaches:

a) Found lost or abandoned ( goes to finder

Found mislaid ( goes to owner of real property where found (locus in quo)

1) lost - no intent to part with ownership

2) abandoned - voluntary relinquishing of ownership

3) mislaid - intentionally placed by owner to come back and get later, but forgot

b) Finder of chattel has title against all but true owner or prior possessor or landowner where found.  If trespass or other tort, to owner of real property (don’t want to reward wrongdoer).

c) Philips:  Possessor of land possesses all chattels on or in.  So, landowner keeps if trespasser or invitee (prior poss).

2. Ganter v. Kapiloff - Finder of lost property does not acquire absolute ownership, but the finder does hold the property against all (third parties) but rightful owner (or prior finder).

B. controversy b/w two, neither of whom are true owner or owner of real property where found

1. Finder acquires title by possession, if loses possession still retains title (i.e., prior possessor’s claim to a chattel is superior to subsequent possessor)

2. Except possession of wild animals, if animal runs away and returns to wild, lose possession and title.

3. Anderson v. Gouldberg - P obtained logs by 2 intentional torts (TTL and conversion, but didn’t know he was committing them) and D obtained logs from P by intentional tort (TTC).

a) Court stated that even though P obtained through tort, prior possessor has a superior claim for possession to subsequent possessors

b) 1st in possession, 1st in right

(NY personal property law - numerous chattels, including $, turn over to police who hold for 3 years and return to finder if unclaimed

Adverse Possession
I. Adverse Possession - must show five elements:  (1) actual possession, (2) open & notorious, (3) hostile, (4) exclusive, and (5) continuous

· disseisor - a person who is in adverse possession of another’s land

· disseisee - the displaced owner

· Estate gained by disseisor is only the estate of the present possessor.  LE remaindermen have no COA until death of particular estate.  
· Lein Theory:  Displaced owner still liable for loan and disseisee takes subject to such mortgage.  
1. actual possession
a) consistent with character of land as owner would use – flexible test.

b) must oust owner so that he has an action in ejectment (action to recover real property), not just a trespass  (must exclude all others)

c) Color of Title - written instrument describing land that purports to convey title but is void for some reason (not true legal title)

1) (NY - with Color of Title, can take possession by any of these:             NY RPAPL §511 & 512

· cultivating

· improving

· protecting with enclosure

· use for fuel (i.e., timber)

2) (NY - without Color of Title, can take possession by any of these:         NY RPAPL §521 & 522

· cultivating

· improving

· protecting with enclosure

d) constructive possession - actual possession of small portion of larger tract, with color of title, therefore, we’ll treat as though he has possession of whole constructively.  NY RPAPL §511 (e.g. Monroe v. Rawlings)

1) must have color of title!!! (NY RULE).

2) actual possession by true owner will outweigh actual possession by another even if he has color of title/legal owner has constructive possession of whole unoccupied portion, but adverse claimant still has actual possession of his occupied portion

3) exceptions:

a. part of the property which is only constructively possessed is separately owned  

b. true owner is actually possessing a part of the tract (adverse possessor will still get the part he is actually possessing, but will not constructively possess the whole)

c. succeeding adverse possessor (B) with color of title will only get portion actually possessed and prior possessor (A) will constructively possess the whole (prior poss had color of title as well).  B ousts A from portion actually possessed.    

d. two adverse possessors with overlapping color of title, where one is actually possessing within the overlap.  The one actually possessing within the overlap constructively gets possession of entire overlap?? – issue of prior possessor.  

e. the part actually possessed is not adversely possessed (i.e. permission)

f. where the color of title does not cover the property in dispute

g. Some juris require good faith by adv. Possessor that color of title cover entire tract.  NY does not so require.  

e) Notes
1) CANNOT acquire governmental property by adv. possess. unless gov’t. only owns in a proprietary fashion (e.g. NYC obtains property after someone doesn’t pay taxes)

2) if a property is already developed, adverse claimant can use the developed structures and take actual possession  (need not cultivate, improve, enclose).

3) (NY §511 - if property is divided into lots (Platt map) and an adverse possessor has actual possession of 1 lot, he does not acquire constructive possession of all lots.  Also, actual must bear some relation to constructive.

2. open and notorious 

a) making owner aware and putting him on notice

b) encroachment cases (Manillo) owner should know boundaries of property and, therefore, if open, it’s notorious

c) if not easily discernible though, it’s not open and notorious

3. hostile
a) possessing land as though owner

b) possessing land without permission in manner contrary to interest of the owner (cannot unilaterally impose permission)

1) exception - father orally conveys property to son (illegal conveyance) creating a tenancy at will by operation of law (not what parties intended) and father has an action in ejectment if he wants to remove son from actual possession.

2) Possession of a ten. at will which is created by operation of law by entry pursuant to a void conveyance is hostile and will give title to tenant after statute of limitations runs.

3) Tenancy at will created by agreement is not hostile

c) an offer for permission to stay does not nullify hostility

· Offer to buy:  Per Philips, does not destroy hostility regardless if poss admits he is not owner vs. offer merely to buy peace from litigation:  If ad. Poss remains, he is still w/out permission and w/ intent contrary to owners interest.  After attempt, mere acquiescence by owner is not permission

· But, if owner says I won’t sell but you can stay for awhile, it smells like permission vs. “I won’t sell and you don’t belong there”

· Offer to buy does destroy claim of right.

d) some states require claim of right (NY) or title, but per Philips, it is just one aspect of hostility element needed only to change permissive use to non-permissive (req actual knowledge).

e) Manillo v. Gorski - D encroached approx. 15 inches onto neighbor’s property with expansion of stairs and walkway.  Lasted for 20 yrs. and D claims ownership by adverse possession.  Question of whether hostility requires knowledge/intent?

1) Maine doctrine 

a. subjective test

b. must have intent to claim title

c. favors ruthless wrongdoer

d. NJ follows this (Manillo, however, follows CT doctrine and distinguishes case as mutual mistake)

2) Connecticut doctrine
a. objective test

b. intention doesn’t matter - mistake is of no importance

c. NY follows this & Philips agrees

3) Notes
a. It is action in equity for removal of encroach.  Courts will take financial hardship into account.  If knowing encroach, must remove.  If mistake, ct weighs costs to remove vs. benefits of owner to have removed, if costs> benefit, hardship defense applies. 

b. (Phillips says that, properly understood, there’s no subjective intent.  If O buys lot 12 and improves lot 10 by mistake, it will always be hostile:  No permission & contrary to owners interest regardless of claim of right is hostile.  

f)  Tenant in Common (NY RPAPL 541):  Each has right to use so one must make claim of right (ouster) and other tenants must know of claim.  

4. exclusive of other members of general public
a) Sufficient for ownership to openly and publicly indicate assumed control or use in a manner indicative of the character of premises, as owner would.

b) Possession need not be absolutely exclusive (clam diggers), it just needs to be the type of possession that any owner would exercise.  (e.g. Peters v. Juneau-Douglas Girl Scout Council)

5. continuous for statutory period.  Once you leave, SofL starts anew.  

a) exceptions for disability ( Tolling statutes extend statutory period for:

· infancy

· mental incompetence

· out of country

b) Seasonal possession is o.k. as long as that’s the nature of the property and how true owner would use it (e.g. Ray v. Beacon Hudson Mountain Corp.) & w/p interruption.   One month/year may be good if combined w/ other acts.  

c) tacking - can add previous adverse possessor’s time to yours in reaching statute of limitations as long as there was some nexus b/w predecessor and successor (privity of possession)

1) remainderman can tack from previous owners (e.g. O’s successor can tack from A for life and B for life if deed was invalid somehow and only created a ten. at will by operation of law)

2) can claim adverse possession through tenant (e.g. Taffinder v. Thomas)

3) Note:  title to land adv poss may be xfrd by 1) actual conveyance and 2) intent to xfr such land.  

d) inverse tacking:  run SofL against subsequent owners in privity.  

Adverse Poss of PP:

1) 2 types:  Bailments and Theft

a. Bailment:  stock case.  If bailee asserts claim of right inconsistent with right of owner and other party knows, an ouster occurs. 

b. Theft:  D steals art, sells to X who displays in home.  Is it open/notorious?  Philips says delay running SofL until true owner has actual knowledge of poss and fails to act.  Construe open/notorious as actual knowledge.  

Estates

(see 9/28/98 handout ()

I. Definitions

· estate - an interest in land that

(1)  is or may become possessory and

(2)  is ownership measured in terms of duration

estates are differentiated by the maximum potential duration which determines quantum (and is a function of the estates normal limitation).

· present estate - immediate possessory interest

· future estate - ownership, but possessory interest is in the future

· freehold estate - continuous

· seisin - possession under claim of freehold estate

· non-freehold estate - landlord/tenant or leasehold estates

· words of purchase - who gets the estate - “to A”

· words of limitation - how long the estate runs - “for A’s life”, “and his heirs” – specify maximum potential duration

· Vest in Interest:  @ moment purchaser acquires estate by deed/devise.  If estate on C.P., contingency must occur to vest in interest (remainder/executory int)

· Vest in Possession:  @ moment estate gives owner legal right to take poss of land.

II. Freehold Estates (see Landlord/Tenant for non-freehold estates)

A. Fee Simple Absolute (f/s)

1. Indefinite Duration - potentially limitless - will endure until the time that an owner dies intestate with no heirs (under c/l it ceased to exist at this time but now it continues and escheats to state).

a)  freely alienable (transferable i/v) ( grantee

b) freely devisable (holder can leave in will) ( devisee

c) freely descendable (pass by intestate descent) ( heirs

2. Language - “to A and his heirs” or “to A” (habendum clause) – A is owner in severalty

a) at common law, “to A” presumption conveyed an ordinary life estate and required words of limitation to rebut (words of limit must include heirs for I/V but not devise)

b) (NY RPL §240(1) - statute/now - presume f/s abs. - don’t need “and his heirs”

c) (NY RPL §245 – grant/devise presume to transfer all of O’s estate unless language specifically carves out a lessor estate (can’t convey more than you have)

d) devise - any words of limitation to show fee simple or fee tail

3. Future interest - none

a) if “to A and his heirs” - only A has a viable interest, heirs have nothing so long as A is alive

b) a living person has no heirs, heir apparent has no rights

B. Fee Tail
1. Duration - property would pass automatically to holder’s lineal blood descendants/will endure until the owner dies without a lineal heir

a) can’t leave in will to others (devise) or covey i/v

b) feudal times to keep land in family

c) Estate of limited inheritance – lineal heir, not collateral may inherit.

d) Lesser quantum than f/s:  dies intestate w/o heirs vs. lineal heirs.

2. Language - “to A and the heirs of his body”

a) virtually impossible to create in US today

b) (NY EPTL §6-1.2 - impossible to create a fee tail in NY since 1782

1) if O tries to create a fee tail in NY using language “to A and the heirs of his body,” it gives a f/s absolute in A

2) if language says “to A and the heirs of his body then to B and the heirs of his body” - would be a f/s defeasible (subject to a condition) that would become absolute to A’s kid if A dies with surviving issue.  B would get f/s if A died without issue.  B’s executory interest is extinguished if A dies with issue.

3) issue - descendents from a common ancestor to any degree, including adopted (lineal/NOT collateral).

4) Inalienable:  present owner may convey LE for his own life.  When he dies, lineal takes over.  

3. Future Interest - two

a) reversion - if O (grantor) or heirs holds the future interest (O would have a f/s in reversion)

b) remainder - if someone other than O holds the future interest???

C. Life Estate
1. Uncertain Duration - measured in life or lives, not time in years

a) measured by life of grantee, grantee is life tenant (“to A for life”)

b) life tenant can convey only the interest he has, a life estate measured by A’s life

c) alienable

d) life estate per autre vie - measured by life of another (“to A for the life of B”)  B is the cestui qui vie.

1) General Occupant - 1st person to enter and possess land after death of A, becoming life tenant until death if cestui qui vie.  No General Occupant if conveyance was “to A and heirs for life of B”

2) (NY EPTL §6-1.3 - per autre vie is real property when created, but personal property at time of A’s death if cestui qui vie is alive

3) common law - alienable only b/c of general occupant rule

modern - alienable, devisable, descendable

2. Language - “to A for life” or “to A for the life of B”

3. Future Interest - two

a) reversion - if O

b) remainder - if other than O

4. If creator may unilaterally terminate at will it is estate at will.  Determine estate at the time it is created. But, if “to A for life until O&A agree for A to vacate” is a LE since not terminable by grantor at time of creation.  

5. LE may be defeasible.

D. Fee Simple Defeasible
· subject to a condition, which can be any legal thing that may or may not occur

· mere words of hope, expectation or pious wish are inadequate to create a defeasible fee (e.g., “to A in the hope that she goes to college” - will convey a f/s abs. (e.g., Wood v. Board of County Commissioners of Freemont County)

· absolute restraints on alienability are void against public policy (e.g., to A so long as she never sells” ( void)

· a breached condition leads to forfeiture of estate

· a breached covenant leads to suit for damages (contractual breach)

· courts are not fond of defeasible estates b/c breaches destroy estates - will construe as f/s absolute whenever ambiguity in language relating to a limitation or condition (e.g., Wood)

1. Fee Simple Determinable
a) Duration - on special limitation subject to the possibility of reverter

1) special limitation - clause limiting time of existence of the estate (e.g., until, as long as, while)

2) should the condition occur - the estate automatically reverts back to O

3) freely alienable 

4) freely devisable 

5) freely descendable 

b) Language - “to A as long as…”, “to A during…”. “to A until…”

c) Future Interest - one

1) possibility of reverter - (FSDPOR) O brings action in ejectment if A asserts claim of right

a. alienable? Depends on jurisdiction

i. No - considered only a hope

ii. could convey to holder of special limit. estate(release (see iii)

iii. when a person owns 2 distinct estates in the same tract of land, the lesser merges into the greater if there is no intervening estate.  If either is possessory, resultant estate is possessory.

iv. Yes - residue, like reversion

v. (NY EPTL §6-5.1 - freely alienable as of 9/1/62, prior to EPTL it is unknown.  

b. POR is never coupled with reversion.  Must convey entire estate to get POR.

c. Tricky:  SL can operate in O’s favor but normal limitation to 3rd party.  

2. Fee Simple on Condition Subsequent
a) Duration - on condition subsequent followed by a right of reentry or right of reacquisition

1) condition subsequent - qualifies without limiting time (e.g., on condition that, provided that)

2) should the condition be breached - O has a right to reenter and reacquire possession.  It doesn’t automatically revert, O must take action.

3) freely alienable 

4) freely devisable 

5) freely descendable 

b) Language - “to A on condition that…”, “to A provided that…”

c) Future Interest
1) right of reentry or right of reacquisition
a. if the cond. subs. is breached, O can reenter and reacquire property, but must take action (in ejectment unless A relinquishes) or can waive (but don’t breach again) single breach & maintain ROR.

b. right of reentry may be coupled with a reversion

i. “to A for life, provided that…”

ii. if cond. is breached and O reacquires, he has a f/s abs. b/c the lesser estate (life estate) merges into the larger possessory estate (f/s)

iii. O can release A from cond. subs., but can also retain estate in reversion

iv. Unless otherwise stated, if reversion is conveyed, it is presumed that right of reentry was also conveyed (appurtenant to the f/s in reversion)

c. common law

i. descendable only unless coupled with a reversion (naked ROR rule)

ii. right of reentry was inalienable and any attempt to convey destroyed it

c. (NY EPTL §6-5.1 - right of reentry is freely inheritable and alienable apart from an estate in reversion (if there is one)

d. release - can convey right of reentry i/v to holder of f/s on cond. subs. – merger subject to intervening estate

3. Fee Simple Subject to an Executory Limitation
a) Duration - like f/s determinable (on special limit.)  if condition is breached, the estate automatically reverts to a 3rd party
b) Construction:   Follows estate on condition subsequent (defeases particular estate).  

c) Language - “to A, but if X occurs, to B”

1) freely alienable 

2) freely devisable 

3) freely descendable 

d) Future Interest
1) shifting executory interest (in A’s misery, the 3rd party is benefited and A defeased)

2) springing executory interest (To B when he turns 21).
4. Notes
a) Hostility

1) (NY common law - if A remains in possession after breach of special limitation or of cond. subs., that possession is not hostile (adverse possession ramifications) unless an ouster occurs and then SOL runs from that point on.  

2) (NY RPAPL § 612 - now, automatically hostile in both cases     Don’t want land to go unused - keep O on his toes.  O must commence action in 10 years or make demand w/in 10 and suit one year later.  

3) Other juris says poss hostile if SL occurs but not unless RofR exercised.

b) Mense Profits:  O can claim mkt value for rent of land for period of wrongful poss once SL occurs.  If CS, O has right to profits once ROR exercised.

c) Waiver Estoppel:  

· CS:  Inaction by O may lead to waiver depending on juris.  Estoppel more likely if A shows he improved land or changed position in reliance on O’s repre that he would not exercise ROR

· SL:  Estoppel may apply

d) Insubstantial Restrictions
1) purpose of covenant can no longer be achieved by enjoining activity either due to changed conditions or purpose already met.

2) (NY RPAPL §1951 (covenants) and 1953 (spec. limit. or cond. subs.) and 1954 (b4 breach owner asks ct to find insubstantial and quiet title in him- Phillips says is unconstitutional)

a. See notes on pages 21+ and 23

b. See page 19 in Outline (
e) Maintaining Restrictions
1) (NY RPL §345

a. See notes on page 23+ - purpose to maintain marketability.

b. O must submit recordings of intent to maintain restriction, if O misses a submission, then the restriction is extinguished even if still substantial

c. does NOT apply when condition/limitation was made in favor of:

i. US

ii. NY

iii. others related to US or NY on or after 9/1/58

iv. O of reversion following an estate >99 years

v. O of reversion following life estate

d. to preserve restriction, O must:

i. record initial declaration of intent to preserve within 3 specific years (27th to 30th anniversary of creation of restriction)

ii. if O doesn’t, at end of 30 years, restriction is extinguished

iii. if O does, extends restriction another 10 years, so O must file another declaration of intent to preserve within last year and extends it another 10 years

e. each O must record restriction

i. if O dies intestate with 6 heirs (concurrent owners), all 6 must record.  If 1 forgets, then his right is extinguished and 5 remain.

D. Remainders – 4 rules

1. Must be created simultaneously with particular estate.

2. Never follows FS (since indef duration).  Follows LE or leasehold.

3. Cannot cut short prior estate; can’t follow estate on CS, but can follow SL.

4. Must vest in poss upon normal or SL of particular estate.

· Remainder may be LE, fee tail or defeasible by SL or CS.  

Contingent vs. Vested Remainders

1) Contingent remainders destructible at common law.  NY EPTL 6-5.10 abolishes destructibility of future estate by merger, feoffment, forfeiture and 6-5.11 abolishes by failure to vest before termination of prior estate.  

2) Contingent remainders may not be alienable inter vivos at common law.  Today they are freely alienable by EPTL §6-5.1.

3) Contingent remainders are subject to the law of perpetuities.

Contingent Remainders (meaning O retains reversion).

1) Occurs where the taker of the remainder is unascertainable or 

2) the remainder is subject to an unfulfilled condition precedent.  

The test for contingency or condition precedent is:  Does anything other than the termination of the preceding estate have to occur for the remainderman to take possession?

Vested Remainder (meaning they vest in interest at time of conveyance):  

1)  Indefeasibly Vested:  Under RS 157 must have no CP, CS, SL and is certain to become possessory.  To A for life, then B for life, then C.  At C/L, indefeasibly vested by not under RS 157.  

2)  Vested Rem subject to complete defeasance:  No CP but a contingency that will cause estate to leave B and shift over to C.  Followed by executory interests.

3)  Vested subject to open or partial defeasance:  Rem may get reduced fractionally by more kids.

E. Executory Interests – Not permitted under c/l.  

· Any future interest created in a 3rd party not a remainder.  

· It is contingent so it does not vest in interest at the time of conveyance.  

· Follows vested FS or estate on condition subsequent.

· Springs or shifts.  It is never destructible (only CR are).  

Rule of Shelly’s Case

· “To A for life, remainder to heirs of A”.  Was viewed as to A for life and then to A and his heirs to effect merger (life estate merges into vested future estate and A has possessory FS absolute.  Ensured A’s heirs took by descent rather than purchase (avoid taxes).

· EPTL §6-5.8:  Abolishes Shelley’s Law so that A has LE followed by CR in his heirs and O has reversion.  (Heirs take as purchasers).

Doctrine of Worthier Title

· “To A for life, remainder to the heirs of grantor”.  Remainder to heirs is nullity and grantor has reversion.  Purpose to allow heirs to take by descent or devise.  This is majority rule in US.

· NY EPTL §6-5.9:  Abolishes rule.  Says heirs of grantor take as purchasers.   Thus, CR to heirs and O has reversion.  

F. Waste
Premise:  Owner of future interest is entitled to land in substantially same condition as when particular estate took possession.  

1. Voluntary or Affirmative - actual, overt conduct ( value of premises/willful acts of destruction

2. Permissive  - when land is allowed to fall into disrepair - neglect

a) duty to repair - maintain in reasonably good repair

b) obligation to pay taxes - ordinary taxes

3. Ameliorative - must not make changes that ( value of premises unless all future interest holders are known and consent (e.g., Brokaw v. Fairchild)  RPL §803 disallows damages or injunction if 4 tests satisfied:

1) Prudent owner would make change 

2) Alteration when complete won’t decrease value of land.

3) Alteration not violation of any covenenant.

4) Life expectancy/unexpired term > 5 years.  

· Also, poss interest must give 30 days notice.  

Estates in PP:  Can create same estates as RP but can’t be consumable.  

Concurrent Ownership

(see 10/19/98 handout ()

I. Definitions

· concurrent estates - right of 2 or more to possession concurrently, equal in quality and usually quantity

· right of survivorship - when one concurrent owner dies, the decedent’s interest automatically goes to surviving joint tenant(s) and NOT devisable or descendable

· strawman – middleman that O conveys to and then is reconveyed to O and X as JTWROS.  (C/L concept to get around time/title unities)
Four Unities – Still in effect except for strawman.  
· at same TIME

· by same TITLE (instrument)

· with identical, equal, undivided INTERESTS  (presumed when O conveys to 2 or more and does not expressly state shares) – quantum & fractional shares.

· with identical rights to POSSESS the whole (only unity req’d at c/l for TC)

A. Joint Tenancy
· some states have abolished (e.g., Holbrook v. Holbrook), but under

(NY EPTL §6-2.2, can create in RP and PP

1. Duration/Description
a) 2 or more own estate with right of survivorship

1) (NY EPTL §2-1.6 - Uniform Simultaneous Death Act????

b) Each JT owns undivided part interest (may convey) AND owns the whole (this is why fractional share increases on death of JT) - regarded as one singular entity

c) alienable i/v, but severs joint tenancy as to the conveyor and interest becomes a tenancy in common with remaining joint tenants (still as joint tenants to each other)

d) Attempt to devise or inherit invalid since JT int is exting at death

2. Language
a) clear expression of right of survivorship (e.g., “to A & B as joint tenants, with right of survivorship)

b) must coexist with the 4 unities

c) can use a strawman to ensure 4 unities

d) Common law - could not create without 4 unities ( failed and created a tenancy in common (e.g., A ( A & B as joint tenants - no good/can’t convey to self/no 4 unities/all this does is convey ½ to B, but ten. in common)

e) Modern (NY RPL §240(b) and case law (e.g., Miller v. Riegler) - can create by conveying an undivided ½ interest to another without strawman (above example, although missing unities of time and title and conveying to self, would be o.k.(also O & O2 to O & Oo2 in diff form is ok)

1) Still need unities of possession and interest.  In all other cases, you need four unities.  

3. Termination
· divorce decree, which does not call for sale and split of proceeds, is not sufficient to sever joint tenancy

· can temporarily divide property of jt. ten. but does not destroy jt. tenancy (e.g., Porter v. Porter) But, any agreement between JT inconsistent with ROS= severance.  

.  

a) Severance – Notification to other party is not req’d
1) jt. ten. can terminate his interest in jt. tenancy by conveying his undivided interest i/v

2) Hypos.

a. A, B, C, joint tenants

A(X i/v

B & C are still joint tenants inter se (among selves)

X is a tenant in common to them (no unity of time and title to B & C)

X’s interest will be passed to devisee or heir (no right of survivorship in his concern)

b. A, B, C, joint tenants

A(X i/v 1/6 and retains 1/6

A & X are tenants in common with each other (unless conveyance spells out JT) and with B & C

B & C are joint tenants inter se

A terminated unity of interest (1/6 and not 1/3)

X doesn’t have unities of time, title and interest

c. A, B, C, joint tenants {LE converts JT to TC for LE)????

A(X i/v a life estate with A having an estate in reversion

i. so, A is severed during life estate (A, B, C and X, B, C are tenants in common), but jt. ten. revives when life estate ends

ii. so, during life estate, B dies and his interest goes to D (devisee- o.k. b/c ten. in common at this point)

then X dies, ending life estate and reviving jt. tenancy

D’s ten. in common ends

A & C are joint tenants by right of survivorship

d. A and B joint tenants

A K’s to sell his ½ to X for $100k to close in 3 months

A dies leaving an executory K (performance has not been completed)

*Executory contract severs A’s interest in the joint tenancy, but 

  does 

  not effect legal title

  X has equitable title (owner of estate he contracted to buy)

  A’s successor has legal title (owner of claim to purchase 

  price/holds legal title for security)

  B holds both equitable and legal title to his undivided ½ interest

Rules: 1)  K by one JT to convey legal int., which is subject to SP in equity is treated as a severance.  


2)  When all JT’s agree to sell property, JT continues w/ right to sales proceeds unless intent otherwise.  Execution of sales K not inconsistent with JTWROS.  

e. O – To A&B for joint lives, remainder to survivor and heirs.  

A&B have poss life estate and alternative contingent rem.  O has reversion.

If A conveys LE and CR to X, he cannot defeat B’s ROS (vs. ex. a)

If A dies, B owns estate since A’s future interest fails.  If B dies, reversion leaves O and vests in X.  

This is method to create indestructible JT.

(NY Rule:  To A&B WROS creates JT in FS.

To A&B & heirs creates concurrent ownership in FS  (other states construe as LE w/ alt. CR)

b) Partition – Applies in TC and JT – RPAPL Article 9
1) voluntary agreement to end joint tenancy (become tenants in common)

2) judicial decree to partition in specie (physical partition – preferable if feasible) or forced sale and split proceeds

a. either party can compel partition

b. commencing action does not sever jt. ten. but court ruling does

c. Creator of JT/TC may restrict partition.  

c) Mortgage (e.g., Brant v. Hargrove)

1) title theory of mortgages (minority)

a. execution of a mortgage by one, severs the joint tenancy as to that jt. ten.

b. essentially giving lender deed for $ destroying unity of title.

2) lien theory of mortgages (majority)

a. mortgage will not sever jt. tenancy

b. lender has a lien on legal title which is retained by borrower

i. if borrower dies, jt. ten. gets whole by right of survivorship and lender has a lien on nothing.  Some juris find mortgage creates partial severance up to security interest.  Protects lender.  

ii. if other jt. ten. dies, borrower gets whole and lender has a lien on whole rather than undivided ½ interest

c. see pg.  Xx in notebook.  

B. Tenancy by the Entirety
· recognized by only a minority

1. Duration/Description
a) specially protected marital interest (b/w hubbie and wife)

b) with indefeasible right of survivorship (CANNOT destroy) – There  is nothing TE can unilaterally do to destroy ROS.  

1) ten. by entirety attaches to the proceeds if the property is sold

2) ten. by entirety attaches to condemnation proceedings

3) creditors of one spouse cannot touch the tenancy by the entirety -  No partition(e.g., Central Nat’l Bank of Celveland v. Fitzwilliam)

4) a unilateral conveyance by one spouse is a nullity

5) H & W together can get a mortgage on the whole f/s or can convey the whole f/s

6) (can do together what neither can do unilaterally

7) if one is an infant or incompetent, cannot destroy right of survivorship 

2. Language
a) Common law  (see handout ()

1) H & W were single entity – not undivided interests – owning the whole (rebuttable presumptions - be careful to properly word conveyances so that courts will know you’re dealing with two entities/hard to say what judges will do without the language)

2) hypo.

O ( A, B and B’s wife C and their heirs

A = ½ interest

B & C = ½ interest

A and B & C are joint tenants @ c/l

B & C are ten. by the entirety inter se

To rebut single entity between B&C, conveyance should state to each of 3 to hold undivided share.  Thus, TC 

b) (NY – Modern View
1) can only have a ten. by entirety in real property (except that proceeds of sale are same category as property sold)

2) viewed as H & W have undivided ½ interest (different from common law)  Much like JT except ROS is indefeasible.  

3) Phillips says to think of it as a tenancy in common for their joint lives with alternative contingent remainder in the surviving spouse – H&W may convey either during life

4) hypo. (see page 30 in notebook)

a. H & W are tenants by the entirety

.(. each has an undivided ½ interest & may convey i/v

.(. an ind. creditor of H may levy on H’s interest to satisfy judgment, but they take subject to W’s CR in FS (can’t defeat W’s ROS).  W may release ROS.

· if H dies, life estate as ten. in common end and W has f/s in severalty

b.   H is still alive and his ½ was sold to A (A is a gambler)

A & W are now ten. in common and both have a right to possess 

    (tough if the marital home)

A has H’s right of survivorship (b/c it can’t be destroyed)

A cannot compel partition (only has what H had and right of 

    survivorship can’t be destroyed)

· If H dies, W gets f/s in severalty and A gets nothing

· If H outlives W, A gets f/s in severalty

c. H & W are tenants by the entirety

may convey i/v

H(A
with H’s right of surv.

W(B
with W’s right of surv.

A & B are ten. in common with indefeasible right of survivorship

    (looks like ten. by entirety of unmarried people)

If H&W get divorced, terminates TE and A&B TC.

d. H&W K to sell to X.  

H dies prior to closing.  K to sell FS does not terminate TE.  

W owns entire F subject to K to sell.  

3. Termination
a) by agreement to sell & split – Separation agreement (same as JT)

1. NY Viola Case says agreement by TE to sell/split does not terminate TE.  Philips says illogical.  

b) Divorce - decree will end ten. by the entirety and change to ten. in common whether ex parte (only one appears in court) or bilateral (some courts will allow the change when there’s only legal separation) 

1) NY Exception:  D in exparte divorce can treat decree as terminating TE or not.  So, if H dies, W can elect to continue TE.  This penalizes exparte divorce.  

c)  Judgement of separation:  Doesn’t destroy marriage, but converts TE to TC.

C. Tenancy in Common
1. Duration/Description
a) 2 or more own estate concurrently

b) each owns undivided interest with right to possess whole, but not to own whole estate

c) no right of survivorship

d) will always have unity of possession - may or may not have other unities, but they’re not necessary

e) freely alienable I/V or devise.

f) No unilateral partition in TC – A can’t convey to X “north ½ land”.  If so, AB TC in south and XB TC in north.  A can compel a partition though.  (NY RPAPL Article 9.

D. NY Presumptions (handout ()

1. When O conveys or devises either real or personal property to 2 or more people as trustees, executors or guardians ( joint tenancy
2. When O conveys or devises real property to 2 or more people in their own right, none of whom are married to each other, ( tenancy in common
a) Also presumed that there is unity of interest unless otherwise stated (parties have equal fractional interests)

b) At common law, this would be a joint tenancy

3. When O conveys or devises real property or (after 01/01/96) shares of stock of a co-op to 2 people in their own right who are validly married to each other ( tenancy by the entirety
4. When O conveys or bequeaths personal property (other than listed in 3.) to 2 people in their own right who are validly married to each other ( tenancy in common

5. When O conveys or devises real property or (after 01/01/96) shares of stock of a co-op to 2 people in their own right who are not validly married to each other but are described as H & W ( joint tenancy
6. When O conveys or bequeaths personal property (other than listed in 3.) to 2 or more people in their own right who are or are not validly married to each other ( tenancy in common
Landlord/Tenant

(Non-Freehold or Leasehold Estates)

I. Definitions

· T=Tenant

· L=Landlord

II. Non-Freehold Estates/Leasehold Estates)

A. Estate for Years or Tenancy for Years or Term for Years
1. Duration
a) has a definite term measured by any time interval (e.g., day, week, month, year)

b) fixed expiration date

c) NY GOL 5-713(1) if > 1 year, must be in writing and signed by grantor/alienor/landlord (SOF for lease itself)  

d) NY GOL 5-713(2) if > 1 year, must be in writing and signed by party to be charged (SOF for K to lease in future

1) Gerosi v. Jenrette:  NYCOA: Lease must be signed by landlord & party to be charged.  Philips disagrees.  Result:  If L hasn’t signed, neither can enforce.    

e) if tenant holds over beyond the expiration date without L’s permission ( tenant at sufferance

f) Common law - absent a provision in the lease requiring otherwise, rent payment was due at the end of the term (balloon payment)

2. Creation
a) i/v by lease/K or in will

3. Termination
a) when it runs out of time (may be subject to SL, CS, RofR, or executory. 

1) unless there is an automatic renewal clause

a. tenant must notify landlord if not renewing

b. GOB 5-905 - if clause is in lease, landlord must remind tenant of renewal clause, otherwise L has no c/a against T if T leaves without notification

c. L may not insert a T waiver clause to the reminder clause

b) Option to renw clause:  T must give notice to renew 

c) by breaching a condition subsequent or special limitation

1) by breaching a condition subsequent with a right of reacquisition

a. L has option to reenter, therefore, lease can be preserved

b. L must bring an action in ejectment to oust T (mo money) since lease has not expired (only in NY)

2) by breaching a special limitation with a possibility of reverter

a. if condition occurs, the lease terminates and reverts back to L, therefore, can’t preserve lease (L may not like)

b. L doesn’t have to bring an action in ejectment, if holdover ( summary proceeding ((NY RPAPL §711)

c) (NY only - by a conditional limitation in a lease (see handout ()

1) allows an action by summary proceeding under §711 for a breach of a condition outlined in lease

2) if special limitation with possibility of reverter and T defaults on any covenant in the lease, L can give notice that the lease is over

a. notice by L is the special limitation

b. notice is not required

d) (DEATH DOES NOT TERMINATE LEASE

1) if L dies, estate for years continues as per term

2) if T dies, as chattel/personal property to personal representative who has an obligation to pay the rent debt

a. personal rep. may assign/sublet, even if a covenant against ((NY RPL §236), with L’s consent.  L can say o.k. or can terminate lease.  If L unreasonably withholds consent, can terminate lease

e) L grounds for summary proceedings

1) non-payment of rent - (NY RPAPL Article 5 §711

· C/L: covenants were independent and failure to pay rent did not release L from his covenants.  

2) default in paying property taxes (that T was supposed to pay)

3) T adjudicated as bankrupt

4) use of premises for prostitution

5) use of premises for illegal trade

6) holding over (T at sufferance).  

f) holdover remedies

1) common law 

a. summary proceedings to oust and recover value of use and occupation (market value (which may > rent)) - treat as trespasser (must do so in a reasonable time – but Philips questions) 

b. could try to negotiate a new lease (waive wrong).

c. Offer new lease at higher rent which may be accepted impliedly.  

d. L could unilaterally impose new lease for same terms up to 1 year at same rent (common law only)

2) (NY RPL §232-c

a. See B2(b)

b. May commence summary proceeding

c. Or offer new lease and CANNOT infer acceptance/consent from silence.  T must say “yes” or pay rent

d. Can’t unilaterally impose new lease. 

B. Periodic Tenancy
1. Duration
a) Estate of indefinite duration (e.g., week to week, month to month, year to year) lasting for at least one period and continuing for successive period. 

b) Statute of Frauds does not apply if initial term not > 1year (N/A in year to year where the cumulative lease could be > 1 year)

2. Creation
a) general letting - L gives T permission for possession in exchange for period rent

b) (NY RPL §232-c - T holding over after a term for years (see A.) > 1 month and acceptance by L of rent for a period after termination of term for years creates the presumption of a periodic tenancy from month to month (rebuttable)

c) operation of law - entry and acceptance of rent under a void lease (often b/c of Statute of Frauds violation)

1) period determined by void lease terms

2) neither party can enforce the void lease

3) e.g., Arbenz v. Exley Watkins & Co. (Notice)
4) e.g., David Properties, Inc. v. Selk  (what to do w/holdovers)
3. Termination
a) Common law
1) either party can terminate at will with proper notice

a. notice - oral or written - one calendar period prior to the date of term and term ends last day of period.

b. of course, parties can agree privately (in lease) to a length of time for notification

c. inadequate notice is no notice at all (e.g., Arbenz)

i. Note 1, p.373 - court today would likely interpret the improper notice in Arbenz as terminating at the next available period

b) week to week
1) follows common law

1) month to month
2) ♦NY RPL §232-b - codifies common law for areas outside NYC

3) ♦NY RPL §232-a - replaces common law for areas within NYC

a. L’s duties

i. must give at least 30 days notice in writing

ii. must require vacating on a certain date

iii. alert T that summary proceeding to oust holdover

b. T’s duties

i. no notice requirement for vacating

d) year to year
1) either T or L could terminate with 6 months notice

2) common law still in effect (that’s contradictory)

C. Tenancy at Will
1. Duration
a) unknown or indefinite time period – as long as L-T consent

b) inalienable, non-inheritable, can’t assign or sublet

c) possession by permission (not a trespasser)

2. Creation
a) oral or written lease expressly stating ten. at will or that either party can terminate at any time

1) periodic payment of rent will net render it a periodic tenancy if appropriate language is clear and present

2) Garner v. Gerrish:  if lease is indefinite and only T has right to terminate, it is determinable LE.  If T & heirs have right, it is determinable FS.  

b) operation of law

1) entry under a void lease

a. once payment is accepted ( periodic tenancy with period determined by terms of void lease

2) entry under a void gift

3) entry prior to closing sale deal that is void by SOF

3. Termination
a) either L or T can terminate at any time

1) common law - prior notice is unnecessary

2) ♦NY RPL §228 - L must give 30 days notice, but T does not have to give notice (T follows common law)

b) death of either T or L

1) tenancy at will is contingent upon continued consent (dead men don’t give consent)

c) conveyance by L of his estate in reversion (can no longer give consent)

d) attempted assignment by T (inalienable) – assignee is trespasser

D. Tenancy at Sufferance or Estate at Sufferance
1. Duration
a) unknown

2. Creation
a) holdover - when a person remains in possession without consent of O or L after EY (& not paying), PT or TW.  

b) Note - holdover is not adverse

3. Termination
a) Common law

1) no notice

b) L can immediately initiate summary proceedings to oust

c) ♦NY RPL §228

1) L must give 30 days notice to end sufferance

2) COA rendered inapplicable in 1873 so not notice req’d.  

E. Assignment of Leases
1. General
a) assignment - when T transfers his ENTIRE REMAINING ESTATE (i.e., T retains no interest/estate in reversion)

1) assignee’s L is T’s L unless covenant for assignee to pay T as L and then T will pay his L - some jurisdictions view as sublease (♦NOT NY)

2) original L still holds an estate in reversion from assignee’s estate (see Krasner v. Transcontinental Equities, Inc. - L held to distinct estates in same land, but these did not merge b/c there was a possessory estate in between)

3) CANNOT assign a tenancy at will - any attempt will destroy tenancy – can assign FS, EY, & PT.  

4) ♦NY:  If assignor retains RofR or PofR, it is still an assignment if he has no reversion.  (Davis v. Vidal – Minority View – retaining any future estate is a sublease, not assignment).  

5) T may assign at increased rent payable to T in most juris, incl ♦NY.  

b) sublease - T carves out a NEW AND DIFFERENT ESTATE that is shorter than T’s term (i.e., T retains an estate in reversion)

1) T serves as sub’s L – sublease creates second L-T relay.  

2) L also still holds an estate in reversion from T’s estate

c) covenants - some leases contain covenants against assign. and sublease.  If absent, at c/l it was NOT implied and T could xfr to anyone.  

1) except, implied if L is getting rent plus a percentage of gross receipts

2) a covenant against assigning does not imply a covenant against subleasing and vice versa

3) covenant can read, “no assigning or subleasing” or can read, “no assigning or subleasing without L’s permission/consent”

a. if a lease contained one of the above provisions and T presents a potential assignee or S to L, L may refuse and is not required to give explanation (compare Kendell v. Ernest Pestana, Inc. - bizarre and Phillips doesn’t like it)

4) covenant may also read like above, but with “and L will not reasonably withhold consent”

a. most jurisdictions see as a qualified covenant and L may not refuse

5) Hypo.

T assigns or subleases - breaching covenant

does NOT terminate lease (but see 7).  Assignee, not subtenant, bound by covenants of lease.  

L can take an action for damages in law, SP in equity

· if assignee is o.k., paying rent and not committing waste ( 

nominal damages

· if rent withheld, can sue for breach of rent covenant - no need to

     show breach of assignment covenant (covenant does not run to sublea) – But if T2 didn’t assume and moved out, can only recover on privity  of estate against T2 when he owned/ privity of K against T1.  See covenant running section.  

6) specific performance - not much precedent, but a 1920’s case forced assignee out - damages are typically sufficient

d) if L makes the covenant a conditional limitation (NY - summary proceeding), condition subsequent (ejectment) or special limitation (summary proceeding), then L has a right to terminate the lease if there’s a breach

e) ♦NY RPL §226-b - governs assigning and subletting

1) T may not assign without L’s written consent.  L may withhold for any reason, but if unreasonable, T may request a termination of lease and L must grant (30 days notice required)

2) sublease sections apply only to residences with 4 or more units

3) T may sublet with L’s written consent, which may NOT be unreasonably withheld

4) see also ♦NY RPL §236 and Estate for Years here governing assignments after T dies

e)  If lease term (RPL 227), can assignee or sub-t get back lump sum pmt.  In sub-lease, sub-T can argue advance rent but L argues consid for sub-lease.  In assignment, T has worse argument since vert. Priv of estate exists.  

F. Surrender of Leasehold Estate by T

1. by conveyance to L
a) GOB § 5-703 if estate for years with >1 year remaining (statute of frauds) - in writing signed by tenant (see The Liberty Plan Co. v. Adwan - T offered to surrender and L rejected, but offered to relet on T’s behalf.  Implied consent from T’s silence.)

b) if periodic tenancy or estate for years with <1 year remaining - oral

c) T avoids obligations/covenants of lease after surrender unless there are specific provisions, which most leases have today

1) could still be liable for rent over and above rent paid by T2 (difference between original lease rent and rent being paid by T2

2) this applies to eviction and non-payment of rent surrenders as well

2. eviction
3. non-payment of rent
4. by operation of law
a) conduct by L and T is inconsistent with the continuation of the lease

b) terminate lease even if not their intent

c) examples:

· make new lease that begins prior to old lease terminating

· If parties extend lease but is void due to SOF and T begins to pay, it is periodic tenancy that surrenders the old EY.

· T abandons and L sells estate in reversion

· T, without any legal grounds to do so, vacates premises and abandons rights prior to end of term and stops paying rent – OFFER to surrender

5. L’s alternatives
a) L accepts offer of surrender

b) common law
1) do nothing - let lease continue and sue T for accrued rent periodically or at end of term – No duty to mitigate

a. Sommer v. Kridell changed common law by requiring that residential L try to mitigate lost rent - treating lease like a K

b. L must treat as part of inventory and ask MRV (not excessive). 

c. If juris requires mitigation, re-letting to mitigate does not effect surrender by operation of law (but if L occupies for his own acct, his poss or re-letting would terminate by op of law).  

d. ♦NY Holy Properties v. Kenneth Cole & White House Estates v. Post - no duty to mitigate on commercial or residential leases, respectively

e. L doesn’t need to wait for rent to accrue - L may sue for anticipatory breach

2) relet the premises - may/may not effect surrender by operation of law

a. L relets with consent of T to mitigate T’s rental obligations – assignment/sublease and does not terminate lease

i. T’s consent is signaled by a clause in lease or inference of consent by silence (e.g., Liberty Plan)

ii. ♦NY CANNOT infer consent by silence - T must affirmatively respond

iii. If T does not consent and L re-lets, lease terminates.

b. L relets for his own sole benefit (gets ($) - terminates lease

c. L relets for a longer term than T had - terminates lease

Note - where lease is terminated, it’s b/c the actions are inconsistent with the continuation of the lease – Operation of Law

G. L’s Duties Regarding Title and Possession

1. Common Law
a) Absent a covenant in the lease, there is an implied covenant that L will deliver possession at the beginning of the term.  T will not get possession when:

1) L refuses with no legal justification (ex. bldg still under construction)

2) Prior T or new T is still in possession with L’s consent

3) Prior T is still in possession without L’s consent ( holdover

4) Some 3rd person (trespasser) has occupied without L’s permission

· American Rule - L has breached covenant to deliver possession in 1) and 2) only – Thus where L prevents poss, he has breached.  

· English Rule - L has breached in all

· ♦NY follows American rule common law (e.g., Hannan v. Dusch)

· Phillips thinks that NJ follows the English common law rule

b) T’s Remedies for L’s Breach of the Covenant to Deliver Possession 

1) L is in breach

a. rescission, restitution and damages
i. rescission - end lease 

a- normally, covenants and lease are independent and breach of one doesn’t allow rescission

b- exception - T is deprived of possession where L is liable

i. restitution - recover rent or security paid in advance

ii. damages - for premature termination of lease

a- market rental value - K rent value for term (or Maine profits if commercial)

b- example:

2 year lease at $900/mo.

mkt. value $1,000/mo.

T’s allowable damages = $2,400.  If suit in month 11, he gets $1,100 + PV of 1,300.

c- nominal damages if mkt. ( K rent

d- T can also elect not to rescind & if 3rd person is holdover - joint and several liability, but only one satisfaction

b. action to recover possession
i. T is not responsible for rent during period deprived of possession b/c L has breached

ii. damages - same as above

2) L not in breach

a. damages - mkt. rental OR K rental, whichever is highest –from possessor b/c (T is still bound by lease and must pay rent while L is not in breach.  Thus, P is paying two rents now – one to L and one to live elsewhere.  

3) No fault

a. damages to premises prior to possession (e.g., fire, arson)

b. Since time and memorial, T may rescind and get restitution

c. no damages b/c not a breach of covenant to deliver poss where premises damaged in interim.  

2. ♦NY RPL §223-a – Modern exception to NY American Rule

a) implied condition that premises will be delivered at beginning of lease (NOT a covenant) – covers 2 situations where L not in breach.  

1) Phillips note - don’t rely on implied covenants, put it in the lease

b) T has option to rescind and recover consideration paid even when L is not in breach (but no damages against L).  

c) Statute puts condition precedent to T’s obligation to perform – releases T.

d) example:

-T opts not to rescind where L is not in breach

-T pays rent (bound by lease)

-remedy against person in possession to recover possession and damages (mkt. value or K value, whichever’s ( - since P is payint two rents now)

-Note if T had rescinded, damages against poss is MRV>rent.  

d) can include a covenant in lease, releasing L from liability to deliver premises and relieving T of paying rent until he has possession

H. L’s Duties Regarding Fitness and Repair

· patent - will be discovered by reasonable inspection - may not rely on L stmts

· latent - will NOT be discovered by reasonable inspection – may rescind if L knew and failed to disclose (fraud in the induce)

1. Common Law
a) in the absence of an express covenant, caveat emptor if patent or latent defect (repealed by Warranty of Habitability and NY Housing Code see infra.)

b) T is bound except for fraud or fiduciary
c) Authorized Use Clause - not a warranty that premises are fit for their intended purpose, just a benefit to T that L will not object to that stated use (e.g., Anderson Drive-in Theatre v. Kirkpatrick)

d) Restricted Use Clause - “…and for no other purpose…” - does not imply that the premises are physically fit for use, but DOES imply that premises are LEGALLY fit for use (i.e., zoning)

2. Evolution of Warranty of Habitability
a) courts found common law harsh

b) implied warranty of habitability for short-term (few months, season, some say 1 year) lease of furnished premises

1) T’s remedies for L’s breach - rescission, restitution and damages

a. damages - fair mkt. value of premises had they been habitable - lease price

c) implied warranty for buildings under construction

d) Deceit or fraud in the inducement with respect to latent defects (hidden) - caveat emptor will not protect L

3. Implied Warranty of Habitability
· implied in every residential lease oral or written (e.g., Hilder v. St. Peter) may NOT be waived.  

· repeals caveat emptor & T’s implied cov to make ord repairs arising during term that renders unfit for habitation (still must fix lightbulb).  

a) premises will be fit for human habitation at beginning of lease term
b) premises will be fit for human habitation throughout term
1) L breaches only if conditions render the premises unfit for human habitation/something vital to its residential use (e.g. no heat or elevator in high rise, not just a stained carpet)

a. substantial violation of housing code (e.g., must provide heat from Nov. to May) is prima facie evidence

b. any condition rendering the premises unfit even if not a violation

c. objective test (sets minimum std. of health/safety) not a subjective test (supposed to be a luxury building) (e.g., Snow v. Wellner)

2) includes patent and latent defects

3) requires L to make repairs to make fit for human occupancy

a. some jurisdictions say both ordinary and extraordinary repairs

b. ♦NY - ordinary repairs ONLY

c) to prove breach:

1) L knew of defect (notification)

2) failure to cure within reasonable time

3) T need not vacate:  Unlike quiet enjoyment, protects desirability of use/occupation rather than physical poss.  

d) Is L insurer of habitability?

1) yes - some jurisdictions say L is an insurer of habitability (breach as soon as a condition arises rendering premises unfit/liable even if not negligent) (e.g., Park West Management case in NY – Philips disagrees) 

2) no - L must have notice of defect and must have reasonable time to cure (Philips prefers)

e) Damages (see Hilder  case)

1) rescission, reformation and damages
2) damages – Before T vacates

a. amt. by which rent reserved in lease exceeds mkt. rental value in uninhabitable condition.(Philips method since prevents windfall) or

b. amt. by which value as warranted exceeds value in uninhabitable condition (If rent set at slum rate, this approach produces damages so that T pays below slum rate).  Hilder Ct approach.  

c. Damages – After T vacates:  Same as b.

d. Hilder awarded b & c plus compensatory damages for discomfort and annoyance and punitive damages to teach L a lesson

3) T can also withhold rent w/o vacating if in good faith she believes L has breached warranty.  If she is wrong, she can’t be evicted for non-payment but owes the money.  

a.  This is major advantage over covenant of quiet enjoyment.

4. ♦NY RPL §235-b 

a) codified implied warranty of habitability for residential leases including proprietary leases.  In comm’l leases, caveat emptor still applies.  

b) no implied warranty of fitness for use (NJ has)

5. Duty to Repair
· Extraordinary vs. Ordinary Repairs:  To tell the difference:

ordinary - cure defects that are non-structural, ($, minor (relatively)

will repair benefit L’s estate in reversion? ( suggests major repair

compare cost to repair with total rent for the term ($7,000 elevator with a $1.5M rental ( ordinary)

a) Common Law
1) L’s obligations

a. L had no implied obligation to repair anything

b. only by express provision or warranty

c. exception, short-term lease (see 2. Above - Evolution)

2) T’s obligations

a. T must make ordinary repairs (repealed by NY Housing Code see infra.) unless negated in lease.

b. Tenant for years and periodic tenant impliedly covenant to make ordinary repairs

c. failure to make repairs is permissive waste

d. L and T can always covenant in lease

i. Chambers v. The North River Line
ii. express covenant by T to maintain premises in present condition, which was then damaged by flood and ice

iii. court construed covenant literally and required T to make extraordinary repairs

iv. ♦NY current - covenant for repairs is just for ordinary repairs unless it specifically states extraordinary – See above for diff.

c. if T’s premises became unfit over time (deterioration or damage), T is bound by lease and must bear loss

i. exception - if leased premises are in a larger structure (i.e., apt./office bldg) and this structure is totally destroyed ( T may vacate and terminate lease/no obligation to rebuild(either LorT) & no damages.

b) ♦NY RPL §227 – Statutory View
1) changed common law

2) when any leased premises (commercial or residential) are destroyed or damaged by elements or any cause so as to become untenable and unfit for occupancy, and there is no express provision to the contrary, and T is not at fault or negligent, T may vacate & term but no damages.  

3) applies only to conditions arising during term (not latent defects at beginning)- does not repeal caveat emptor - 

4) if T covenants to make repairs and doesn’t, that’s permissible waste and L can make tort recovery for diminution of value

6. Covenant of Quiet Enjoyment
· implied in every lease (commercial or residential)

· originally to protect T’s possession from wrongful actual eviction, now covenant to protect T’s physical possession (not habitability) from disturbance by L (actual or constructive)

· (covenant not breached until T vacates the premises
· ♦NY follows common law

· (keep §227 (no damages) and covenant of quiet enjoyment separate

a) Eviction
1) actual – Wrongfully deprived of all or substantial/occurs as soon as T is physically expelled or deprived of all or part

a. total - all (e.g., L changes lock while T is away)

b. partial - substantial part (e.g., L doesn’t fix garage door so T can’t use garage)

c.   No actual/partial unless T can’t occupy all/part of premises all of the time.  

2) constructive - “as though” L expelled T - L doesn’t expel or exclude, but T voluntarily leaves due or dangerous or unfit condition on premises

a. T must show:

· wrongful act or omission by L - knowingly done

· rendering premises unfit for use (must be something fairly serious - cracked window doesn’t count)

· vacated entire premises (b/c cov. of quiet enjoyment protects T’s physical possession, not breached until vacated)

b. Examples:

· covenant to furnish heat and hot water - boiler breaks and L doesn’t fix in a reasonable time

· anything in breach of covenant

· L’s failure to make covenanted repairs (but not minor repairs)

· anything in breach of statutory duty (Housing Code)

· tort nuisance by neighbor (L as neighbor using his land and interfering with T’s)

c. Hypos:

· cov. to supply heat (or statute)

old building and furnace breaks

super contacts L who contact a plumber - all done as 

    quickly as possible

fixing takes 12 hours

L’s act or omission was not wrongful and fixing time was 

    reasonable under circumstances

no breach

· same as above, but furnace is unfixable and ($ to replace

no breach (no covenant for extraordinary repairs), but under RPL §227, T may vacate and terminate lease ( no damages

· Barash v. Penn. Terminal Real Estate Corp. - covenant to keep ventilated from 6 through 9 daily

T claimed it was for 24 hours and it was stuffy at night

no breach

d. Notes:

· some jurisdictions (NOT NY) have held that damages may be awarded for constructive eviction while T remains in possession

· T’s risk after vacating is that court won’t find premises unfit

· so, T may get a Declaratory Judgment Action prior to vacating, where trier of fact determines if L is guilty of breach, but T may stay in possession

· most jurisdictions don’t allow and T must vacate

· language in Barash case (NY) indicates that maybe it would be allowed

b) T’s Remedies (see page 43+ in notebook)

1) actual total eviction
a. rescission, restitution and damages (premature termination of lease) =MRV for remainder>rent discounted to PV or

b. bring action to recover possession (against whoever has possession and L), rent ceases and get damages for time out of possession

2) actual partial eviction
a. vacate remaining premises, rescission, restitution and damages or

b. remain in portion left and pay no rent at all

c. NOT damages b/c they would be < no rent

3) constructive eviction
a. by vacating, T chooses to rescind lease and restitution and damages

4) Hypos:

· T puts up with unfit conditions for 6 months

then constructive eviction

if sued for breach of cov. of quiet enjoy. ( no good until T 

    vacates and T gets nothing for those 6 months

· if wrongful act is a tort (e.g., nuisance), for those 6 months, sue for tort damages, then vacate and sue for breach of cov. of quiet enjoy.

7. ♦NY Housing Code (Residential only)
· repeals caveat emptor and T’s implied covenant to make ordinary repairs

a) Multiple Dwelling Rule
1) applies to cities with populations > 320,000 (e.g., NYC, Buffalo, Albany (?), Rochester (?))

2) occupied by 3 or more families living independently of each other

3) §217 - requires premises to be in good repair prior to lease commencing (dispute if includes extraordinary) and maintain throughout lease term (only ordinary)- includes proper lighting in halls, plumbing, electricity, walls, ceilings (common areas and T areas)

b) Multiple Residence Rule
1) applies to towns and villages < 320,000 

2) occupied by 3 or more families living independently of each other

3) requires premises to be in good repair prior to lease commencing and maintain throughout lease term - includes proper lighting in halls, plumbing, electricity, walls, ceilings (common areas and T areas)

c) Notes:

1) if L breaches a statutory covenant, T must continue to pay rent b/c L owes duty to People of the State of NY (No K obligation via statute). but 1) if defect renders premises unfit for habitation, §227 applies or 2) if L doesn’t fix in a reasonable time (wrongful act) after notice, T may vacate if unfit and sue for breach of cov. of quiet enjoy (damages()

2) Housing Code approach has generally failed so there are numerous other statutes (e.g., escrow thing)

8. Tort Liability
a) General rule - no liability for L for personal injury or prop damage due to conditions in leased premises (has been eroded in res lease- See e/f)

· T is the one in possession with control and is in a position to protect self and others from personal and property damage

· If T learns of defect and fails to fix, T is negligent and liable

b) Exceptions (as per Borders v. Roseberry) L is liable when:

1) Undisclosed latent dangerous condition known to lessor and unknown to lessee ( negligence
2) Conditions dangerous to persons outside premises (e.g., awning fell on child on sidewalk) ( nuisance
3) Premises leased for admission of the public (e.g., duty to inspect motel b4 lease begins, also coke machine ex. in NY)( negligence
4) Parts of land retained in lessor’s control, which lessee may use (common areas) ( negligence
a. Not really an exception b/c T doesn’t have control of common areas

b. L must inspect periodically and is responsible for reasonable protective measures

c. what about muggers?

i. old rule - criminal activity breaks chain of causation

L was not responsible to foresee criminal behavior

ii. now - some jurisdictions say L is liable, but must prove 1) L has duty to provide reas security, 2) L did not provide & 3)  type of crime committed was foreseeable (previous knowledge of criminal activity (notice) in own building, not just bad neighborhood (source of rule is K, warr of hab, statutes)

iii. L not resp for crime w/in leased premises unless Borders apply

5) Where lessor contracts to repair ( negligence
a. lease contains covenant by L to repair certain defects

b. L has an obligation to inspect at regular intervals to discover defects (if he has no access, must repair w/in reas notification) and L not resp if defect arose 10minutes earlier).  .  

c. T is also under a duty to inspect and inform L 

d. L’s negligence does not relieve T of liability

e. If res lease, implied cov of hab results in neg for breach.  

f. example 

· T knows of pothole but doesn’t fill or barricade and L doesn’t fix in a reasonable time.  Woman breaks ankle.  Can sue both L and T in joint and several liability - one satisfaction

· L can sue T for contribution but cannot require indemnification

6) Negligence by lessor in making repairs ( negligence
c) Deceit or Fraud

1) L is liable

2) T may rescind lease

3) T must show:

· representation of fact that is false

· that it was knowingly made (effort to conceal)

· that there was reliance on this fact

d) (Always distinguish between contractual obligations (covenants between L and T) and tort liability obligation of L to T or 3rd party)

e) Warranty of Habitability  (Judicial Rule)

1) some jurisdictions say that there could be tort liability associated with a breach of the warranty of habitability (as strict liability - insurer- or negligence ♦NY follows both) 

2) some jurisdictions say that breach of warranty of habitability will never lead to tort liability

3) Philips says modern view:  If L knew of condition and failed to act reas and it prox. caused injury, tort liability (no liab where plumbing goes bad since L had no way to know)

f) Multiple Dwelling or Residence Rules  (Statutory Rule)

1) not a K obligation b/w L and T, so only State can bring action

2) statute does not make L an insurer, must prove negligence to have tort liability.  But if L proven neg, it is neg per se.  

3) Hypo.

· L fails to provide heat and hot water

L has notice & doesn’t act in a reasonable time ( statutory breach

T boils water on stove and carries to tub, slips and burns himself

L is NOT liable for these injuries (L’s breach is not the proximate cause of injury, rather it’s T’s handling of water)

Easements
I. Definitions

· Note - cannot create an easement for someone who’s not a party to the K

· Note - owner of easement must maintain

· easement - incorporeal hereditament - intangible rights in land of another that can be inherited by law of intestate descent

· servient estate - estate burdened by easement

· dominant estates - estate benefited by easement

· promisor - owner of servient estate

· promisee - owner of dominant estate (owner of easement)

· third party beneficiary - and promisee can enforce K

II. Types of Easements
A. Affirmative Easements
1. Non-possessory interest in land (possessed by someone else) that would otherwise be a trespass to land or a nuisance

2. Created by conveyance, express or implied or adverse user of servient estate

3. Types of Affirmative Easements
a) easement with profit (profit à prendre) - permits owner of easement to enter the servient estate and take products from it (e.g., soil, timber (estover), oil, fish, minerals, water, pasture cattle)

1) owner of servient estate may also mine the property for these products (in common) unless he gave an easement for exclusive rights.

2) easement is presumed in common unless explicit language to the contrary (rebutted) (e.g., Pasadena v. CAL-MI Land and Water Co.  

a. junior easement cannot reasonably interfere with senior easement

b. exception: power co. (legal monopoly) servient owner is not going to be stringing up power lines, so it is presumed an exclusive right (see Henley v. Continental Cablevision see page 49)

a) easement without profit - permits owner of easement to enter the servient estate, but cannot remove products (e.g., ROW - sewer, power, water lines)

B. Negative Easements
1. Not an interest in land/imposes a burden or servitude on owner’s estate

2. Created by covenant or K where promisor promises to avoid doing something (restrict use) of his own land where otherwise he would have a right to do

C. Spurious Easements
1. Contractual right (covenant) agreeing to do something on own land he wouldn’t normally have to

III. Distinguishing Easements from Others

A. Estate v. Easement
1. difference is the degree to which the owner of the interest may use the land and exclude others from entering and using

2. example: O (f/s) ( A (ROW) easement

a) O has a present possessory estate that he can use for any purpose as long as he doesn’t interfere with A’s ROW, broad use, may exclude whole world except A from ROW.  May exclude A from all other parts of estate except ROW.

b) A has limited use of O’s land to cross/come and go, can’t exclude anyone, but may enjoin interference with enjoyment of his ROW

3. Where there’s a question as to which, look to language and intent of parties

a) Where conveyance speaks of conditions with no right of reacquisition, courts will construe as covenants

b) Deterding v. U.S.
1) H’s conveyance to A for widening and straightening river - later gas and oil discovered.  Who owns rights?

2) A can only use premises for straightening and widening of river - limited ( easement

3) H can use for anything and may exclude all but A ( f/s

B. License v. Easement
1. License (at will)

a) freely revocable - for good, bad or no cause (no longer allowed to revoke for racial reasons)

1) ticket for Rangers game (license) and there’s a scuffles and they think you’re involved.  They revoke your license and ask you to leave - o.k.

2) can sue for damages for breach of K (ticket) and get ticket price back

b) terminates at death of either licensor or licensee (requires consent and dead men don’t give consent)

c) inalienable (no devise or inheritance) & non-assignable

d) can be created orally

2. Easement

a) irrevocable by grantor - will endure until condition is met or it reaches the end of term

b) alienable & assignable

c) should be created by a written instrument signed by grantor (statute of frauds) but may be created by implication, estoppel, or adverse user.  

3. Notes

a) if unambiguous ( easement

b) if ambiguous ( license

c) if for a short period of time or limited purpose ( license

d) void attempt at creating an easement ( license

1) Ricenbaw v. Kraus
oral consent b/w neighbors for a drain, which servient estate owner 

    then plugged

dominant estate owner sued for injunction

created a license (void attempt at creating an easement)

however, dominant estate owner relied on what purported to be an 

    easement and spent $ to build drain.

Therefore, grantor is equitably estopped from pursuing injunction. License converted to easement by estoppel or Philips:  Could also be equitable doctrine of part perf taking case out of SOF.

2) No equitable estoppel if licensee spends $ knowing that the license was freely revocable.  Can’t claim reliance then - assumed risk.

3) Some juris disagree with easement by estoppel.   Here, grantor would have to reimburse exp as CP to revocation of license (only if he represented license as irrevocable right)

IV. Other Characteristics

A. Time Limitations
1. creator can limit as with estates (can have SL, CS, not usually executory int).

2. easement in f/s - will endure until the owner dies intestate and without heirs (doesn’t escheate, just ends)

3. easement for life or term of years - same

4. NO easements at will = would be a license

5. Presump:  Easement has same limit as estate that creator has in servient

B. appurtenant easement
1. use is restricted such that owner of easement may use ONLY in conjunction with specific tract of land he owns (dominant estate)

2. Presumption if unknown:  If grantee owns land benefited by easement, it is appurtenant.  But, profit not presumed to be appurtenant even if land owned.  

3. use of easement is connected with a specific parcel of land

4. example: O (Blackacre) ( A (Whiteacre neighbor) the right to come onto Blackacre and take seaweed to fertilize Whiteacre.  A can’t sell seaweed on the street (if he could, it is in gross) or use on Greenacre.

C. easement in gross – no dominant estate
1. owner of easement may use without reference to specific land he may own

2. example - easement to take sand and gravel from an island and he may use anywhere he has a job requiring the sand and gravel.

D. Scope of Easement
1. appurtenant easements
a) may only be used in association with any reasonable use of the dominant estate even if use does not increase burden on servient estate.  

b) Exception:  Brown v. Voss:  Laches + no increase in burden = no injunction against use.  (O has ROW across A appurtenant to his prop B.  O buys C and builds house straddling B&C.  This use exceeds scope of easement and A can enjoin but for A bringing suit after O spent $$$ and since it is still only one house, it doesn’t increase burden.  )
c) pay attention to which is dominant estate during conveyances (e.g., Kanefsky v. Dratch Construction Co. see page 54+)

2. Scenic Easements

· Easement for light/air.  Restricts burdened land.  Under c/l this was permissible even though more like restrictive cov.  Creatable by conveyance and treated as affirm easement.

· Cannot acquire scenic easement by adverse user.  But, there are laws against spite fences >10ft in NY – nuisance w/ equitable action to abate.  

3. General

a) depends on language used - broad or narrow

1) e.g., easement for wires to carry communications - broad, may include power co., elect., cable, telephone, easement for wires to carry messages of audio communication - narrow, may only include telephone

b) clearly specify scope
1) e.g., if ROW, specify width, kinds of vehicles, max. weight, max. number if vehicles - and specify dominant estate it serves with no commercial activity, for “a” single family dwelling, for “the” single family dwelling currently on-site.  This may prevent subdivision.  

2) Cameron v. Barton and Fristoe v. Drapeau (see page 55)

1876 ROW (appurtenant easement) and dominant estate used as a slaughterhouse, over time, used for agriculture and light machinery, until 1950’s when DOT owner is using for heavy machinery

Rule - use of land will change normally over time due to deveopment and easement may be used in connection with any use of dominant estate that is reasonable unless expressly prohibited by easement or other covenant.  

c) fixing a ROW route

1) once a ROW location is fixed (via deed or conduct), it’s fixed

2) Majority rule:  owner of servient estate may NOT unilaterally change route, w/o consent, even if easement doesn’t become less useful (e.g., Sakansky v. Wein  (It is per se unreasonable w/ use of easement)

3) NY Rule: if conveyance does not define route, and even where it is fixed later by usage/ practical construction, the servient estate may unilaterally move as long as new route does not substantially impair use of easement (compared to original route)  (e.g., Lewis v. Young)
d) CANNOT create an easement in someone who’s a stranger to the deed

V. Alienation of Easements

A. appurtenant easements (see page 49+)

1. personal - grantor intends easement to be used by grantee and family only

a) can’t convey or inherit

b) example:

give easement (right) to neighbor to use swimming pool

neighbor can only use as long as they live in that house next door

more likely this would be a license

2. not personal
a) conveyable and inheritable

b) even if deed does not mention easement, conveyance of dominant estate includes everything appurtenant to it, including easement

c) easement CANNOT be severed from dominant estate and used in gross

d) example:  O (f/s) conveys dominant estate for 10 years.  T gets the use and enjoyment of the easement for that term b/c he has possession of the dominant estate

e) if O conveys dominant estate and retains easement, the easement is effectively destroyed b/c no one can use it

f) if a lease, and O conveys and retains easement, then lessee can’t use easement and O can’t use until his estate in reversion becomes possessory again

3. subdivision
a) owner of dominant estate may subdivide easement when he subdivides estate and thereafter each parcel owner may use easement, unless terms of conveyance creating easement prohibit subdivision by either express prohibition or by implied prohibition (restrictions in use which do not allow subdivision) - O cannot exceed scope of easement.(use must be reas)

b) example:  Martin v. Music
· adjacent landowners - D granted P an easement to run sewer lines across property and P granted D an easement to use the lines and intake.  D subdivided dominant estate into 3 parcels, selling 2 for residences who now want to connect to sewer line.

· court said that this was an appurtenant easement/very much connected to the use of the land

· subdivision was within scope of easement - foreseeable and reasonable that it would occur

c) some courts extend subdivision rule to include appurtenant easements with profit, saying if profit is measurable, subdividing won’t change it

d) others say it places too (a burden on servient estate

B. easements in gross (see page 50)

1. with profit
a) All American jurisdictions allow easement in gross with profit to be conveyed i/v or upon death

2. without profit (e.g., telephone wires, swim in my lake, RR ROW)

a) some jurisdictions say it can’t be created ( it’s just a license/permission

b) ♦NY - others will permit creation of easement in gross without profit

1) Alienable?

a. No - NOT alienable, devisable or inheritable

b. Devisable if it can be exploited commercially

c. ♦NY - Yes - Alienable whether commercial value or not

3. subdivision
a) not if it increases the burden to the servient estate

1) if 2 persons exercise easement together - one burden - o.k.

2) if 2 exercising option independent of each other - increases burden - no good

b) exclusive rights vs. non-exclusive rights

1) exclusive - subdivision wouldn’t take any more than all, which is what exclusive is (probably deplete faster) (see Henley case) - o.k.  Rule:  Easement in gross holder may sub-divide if original grant was exclu.

2) non-exclusive - subdivision would unnecessarily increase burden on servient estate.  Can only apportion if exercising a joint venture (one entity) see a) above

VI. Creating Easements

A. Conveyance
1. common law

a) delivery and acceptance of written deed or instrument (grant) under seal and signed by grantor

2. today

a) follows common law and statute of frauds (GOL §5-703).  If to convey in future, must be signed by party to be charged.  Note, easement may be formed by estoppel (See Ricenbaw above).  

3. Examples:

· O (f/s) ( A (f/s) deed with clause reserving ROW in O ( o.k. even if only signed by O.  

· O ( A with clause giving B an easement in A’s land ( Void CANNOT create an easement for someone who’s not a party to the K

4. Note - clearly specify scope of easement (see Scope of Easements supra.)

B. Implication – Never recorded
1. Prior Use – 4 factors
a) to imply an easement based on prior use, must prove 2-4 existed at the time the common owner separated title:

1) common owner burdened one part of tract of land (quasi-easement) to benefit another and current at time of severance

a. if in the beginning, the tract was 2 parcels and had been owned by different owners, would have been an easement

b. O conveying quasi dominant estate, may be construed as implied grant/right to continue using servient estate.

c. O conveying quasi servient estate may be construed as implied reservation for benefit of O in grantee’s land.  

2) quasi-easement is permanent - that parties would have intended that its use was continual.  If casual or easily separable, temporary and not perm.  

3) easement is reasonably necessary for use of dominant estate – Philips says real test is:  Does use confer a substantial benefit on the tract is was appurtenant to (e.g., Otero v. Pachelo)

a. Implied Reservation:  Majority of Ct’s require strict necessity.

b. Implied Grant:  Majority say reas necessity needed

c. Philips feels if implied grant:  reas nec, if implied res: strict nec.

4) easement is apparent on the parcel purchased by grantee at the time common owner severed (regardless of whether grantee is purchasing the dominant or servient estate):  Some cts say physical apparency, some say if discoverable by expert in art.

b) Campbell v. Great Miami Aerie No. 2309 (see pages )

1) one tract of land with common owner - restaurant on one side and hotel on other

2) sewer system on hotel side, but served both

3) sold hotel portion  - servient estate (later sold restaurant portion too and several succeeding sales)

4) no reference to sewer line in valid written deed

5) P asked about associated manholes and was told they were out of use

6) TC found there was implied reservation but held no easement since P was a BFP for value – no apparency/notice.  Rule:  Easement appurtenant is void against a BFP for value.      

7) original buyer of severed property could have gotten a declaratory judgment of easement so it was on record

8) from above, 1), 2) and 3) are covered, but no 4)

2. Intent (see page 52+)

a) if facts meet all of the criteria for Implication by Prior Use (1 through 4 supra.) except prior use

b) example

· developer constructs 6 connecting townhouses with a sidewalk along back of building

sold off houses with no mention of easement to use sidewalk

sidewalk was never used before (new construction) so can’t imply by 

    prior use

easement implied by intent of parties, would have been an easement if 

    they thought about it - meets 2), 3), and 4) but not 1) prior use

3. Necessity (see page 53)

a) if facts are such that an easement MUST be implied by necessity

b) NOT dependent on prior use (apparency and permanence N/A)

c) NY requires Strict Necessity (Majority View).

d) necessity must exist at time of severance of that parcel

e) ♦NY:  easement created by necessity is essentially a grant and CANNOT be extinguished b/c state builds a new road to landlocked parcel.  Majority view says easement by neces term when neces term.  In NY, only term by abandonment, conveyance, condemnation or adverse use.    

f) example

· O ( A property that is completely surrounded by property O and 3rd parties own (i.e., A’s property is landlocked by others’ property)

imply an easement of necessity across O’s other land for A to be able to access his (use and enjoyment of A’s property)

g) hypo.

· O owns tract lying b/w navigable river and public road

O ( A the part abutting the road, with O retaining part abutting river (no mention if reserving an easement in O to get to road)

O ( B the part abutting river

B wants to imply an easement across A’s land by necessity

court says “no, get a boat” - NOT strict necessity

· O owns an L-shaped tract

no necessity to (created by 1st severance, so no easement

necessity to ( created by 2nd severance, therefore, easement implied 

    across parcel 2 (implied reservation)

· O (owner of residence) wants to imply easement by necessity east 

    across neighbor’s yard to connect to sewer line in street

NOT necessity b/c O can go south across own land and then east down 

    street to connect with line


4. Platt Map Cases (see page 53)

a) Is easement implied by registered Platt Map even if the actual development is different?  Three views:

1) broad/unity - easement created in all streets in development

2) intermediate/beneficial - easement created wherever lack of easement would ( value (e.g., Krewinski v. Saton Homes, Inc,)

3) narrow/necessary - easement created only where necessary to grant access

C. Prescription
1. easement created by adverse use of another’s land - trespasser DOES NOT take possession

2. Old view:  Theory of lost grant where poss was undisputed and peaceable & acquiesced in.   Modern view is easement by adverse poss.  Latter elements do not apply since they counter hostility.    

3. To acquire easement by adverse use, must show:

a) must use another’s land
b) open and notorious
c) hostile
1) if prove a), b) and d), hostility is presumed unless O can prove that it was permissive (benefits party claiming easement)

2) General Rule:  Permissive use can’t ripen into prescriptive easement.  ???O probably can unilaterally impose permission and record it, unlike adverse possession/can start hostile and become permissive????

3) compare Hester v. Sawyers – once unenclosed land (permissive use) became enclosed, use of road in same manner was hostile.

4) some states have no presumption of hostility if other factors are shown - must show evidence of how the use began (unless property is landlocked - O is not giving permission and will presume)

· Rule:  Use of another’s land claiming a right to use (easement) when you have no easement, is hostile use.  Use of another’s land claiming license, when you don’t have, is hostile use.  Shanks v. Floom
5) if easement has never been used, can’t be hostile, must be a showing of attempted use and thwarting by owner of servient estate to become hostile

d) continue uninterrupted for prescribed period
1) trespasser statute of limitations DOES NOT apply

2) must continue for however long a jurisdiction’s statute of limitations for action in ejectment

3) Note - ejectment is only for when one has taken possession, which does not happen here, but this is the accepted time period

e) Don’t have to prove:

1) Exclusive – since owner uses his own land in same way as adverse pos

2) color of title

3) payment of taxes

f.  Tacking applies:  O uses neighbor land for 6 years w/o perm.  O sells to A.  (No implied grant theory since O is not common owner).  But, if B stays/uses for 4 years, tacking = prescriptive easement.  

3. Example

· Shanks v. Floom
neighbors agree orally to construct a common driveway b/w properties ( 

oral, so created a license in each other’s land although parties intention was to convey easement.

each of the original neighbors conveys premises to current litigants

D is blocking P’s use and P claims he has an easement by prescription 

    (adverse use)

· if license ( permissive and NOT hostile

· if intended an easement/void by statute of frauds/ and created license by operation of law ( hostile 

· court held it was a permanent use and easement by prescription

could also argue easement by estoppel b/c P spent $ to maintain driveway (see Ricenbaw v. Kraus in License v. Easement section supra.)

VII. Extinguishing Easements

A. Expiration
1. when the term expires (e.g., it existed as a term for years, for life or by special limitation) – it has the same duration as the estate of the grantor who created it

B. Merger
1. when easement and f/s of servient estate come under same ownership, the lesser interest (easement) merges into the greater (f/s), extinguishing easement and leaving an unencumbered f/s

2. release - conveyance by owner of easement to owner of serivent estate

C. Abandonment
1. Intentionally relinquishing rights (Very Rare)

2. Universal Rule
a) non-user does not show abandonment (e.g., Lindsey v. Clark)

b) need some conduct or affirmative act to relinquish rights

1) hypo:

owner of easement purports to release it to the owner of the servient estate orally (void by statute of frauds), but enough to show intention to abandon.  This plus non-use would do it.

2) Majority:  Non-use coupled with obstruction of easement w/o objection, would not be abandonment.  May be adverse user.

Minority:  it is abandonment.

D. Adverse Use:  adverse use of servient estate for statutory period w/o permission

E. Estoppel 

1.  Unfair to assert ease where hldr could have prev. loss by acting timely fashion.  

VIII. Recording Statutes (see handout ()

· bonafide purchaser - purchaser in good faith and for value (not a devisee, heir or recipient of gift i/v)

A. (NY RPL §290

1. applies to f/s and term for years > 3 years

B. (NY RPL §291 (and §294)

1. any conveyance (and executory K) which not recorded is void 

a) (NY notice state - against all subsequent bonafide purchasers (BFP)

b) notice-race state - against all subsequent BFPs as long as first recorded

C. Purpose of Recordation

1. if recorded:

a) gives subsequent persons interested in the land a means of learning about prior conveyances

b) available through public records search

c) gives constructive notice to persons who should know if they had done the search ( cannot be a BFP and any conveyance is subordinate to the previous BFP

2. if not recorded:

a) and a subsequent purchaser does not have actual notice (from O or from an inspection of premises) and does not have constructive notice (didn’t check the record, but searching the record would have revealed nothing) he can still be a BFP

3. example: A records and B is not a BFP
· O ( A an easement and A immediately records

O ( B for what purports to be an unencumbered f/s (really has the above easement)  B doesn’t bother to check the public records

· Both Notice and Notice-Race states - A has priority b/c B had constructive
    notice of the easement and is not a BFP

· A may sue both O and B for specific performance of his K, compelling B 

    to convey the easement to A

· B may sue O for breach of the covenant to quiet title (damages) or for 

    fraud (rescission and restitution)

4. example: A does not record and B is a BFP
· O ( A and A doesn’t record K or conveyance

O ( B who is a BFP b/c O didn’t tell him, A hasn’t taken possession so 

an inspection told him nothing and he was not on constructive notice

· Notice state - B, as a BFP, has priority over the unrecorded prior conveyance

· Notice-Race - neither has priority yet and it’s a race to the court house to record

5. example: A does not record and B is not a BFP
· O ( A and A doesn’t record K or conveyance

O ( B who is not a BFP b/c, although he paid value for it and he searched the record and found nothing, he was on notice when he inspected the property and saw a road (ROW) across his potential property leading to A’s and B did not inquire as to A’s interest

· Both Notice and Notice-Race states - A has priority b/c B was not a BFP and B’s f/s is encumbered by A’s ROW

Negative Easements (Covenants)

(see handout 3/03/99 number 11)

(see handout 3/10/99 number 12)

I. Definitions

· negative easement - covenant - creates a burden on promisor and a benefit on promisee

· horizontal privity of estate - b/w L & T (see handout 11 page 4)

· vertical privity of estate - b/w grantor & grantee or T and assignee (see handout 11 page 5)

· privity of K - b/w parties to a K  (when someone assumes or has cov w/ L)

· privity of estate - b/w possessors of premises (when someone using land)

· affirmative covenant (spurious easement) - requires promisor to do something and in order to avoid a breach, promisor must do something (e.g., b/w owners in fee - promise to maintain parcel as park, promise to pay $ to homeowner’s association for park maintenance, promise to maintain water well and pipes to carry water to neighbor’s parcel)

· negative covenant - promise not to do something and in order to avoid a breach, promisor need do nothing (e.g., requirements K, promise not to use land for commercial purposes)

II. Between Lessor and Lessee (see handout 11 and pages 57 on)

A. Whether the Promisee may enforce a covenant against the Promisor’s Successor
1. Assumption of Contractual Duties
a) Assumption agreement b/w promisor and his successor – MUST be express, never presumed.

1) A successor may, in consideration of the assignment, assume the promisor’s contractual duties (T’s) making the promisee (L) a TPB ( privity of K

2) Here, L can enforce the K at law b/c he has privity of K and would not have to prove that the burden ran with the land

a. e.g., - T assigns his lease and the assignee assumes the K

covenants to pay rent and get insurance on the premises

if assignee doesn’t uphold the covenants, L may sue the assignee at law for the rent in arrears and, maybe, at equity for specific performance

(Note - Acceptance of an assignment of assignor’s contractual rights is not an assumption of the assignor’s contractual duties.  Also, assignment &/or assumption does not relieve original PR of duties, unless release by PE or novation (by PE and PR’s assignee subs altering terms of lease)  

b) Assumption agreement b/w promisee and promisor’s successor

1) A successor may be a non-assuming assignee who later K’s with the promisee (L) to perform T’s contractual duties for consideration (e.g., $500 from L)

2. Burden of Covenants Running with the Land
a) Promisor’s successor does not assume the K from T or does not K with promisee, but promisee may enforce the covenants against the successor if the burden ran with the land that the promisor conveyed to his successor

b) “real” covenant - one in which the burden runs with the land at law

1) Factors: (e.g., Abbott v. Bob’s U-Drive case)

2) (See handout 11, page 5 for detailed description  

a. Was the covenant legally enforceable by promisee and promisor (original parties to K)?

a. Did the original K-ing parties intend the burden to run?  (i.e., did they intend the promisor’s successor, as well as the promisor, to perform the covenant? – Normally known by lingo of covenant)

b. Is there privity of estate b/w P and D at time P wants to enforce?

i. Horizontal privity - b/w original parties to K (T/L or promisor/ promisee)

a- Original pure form is a tenurial relationship w/ cov in lease w/ benefit/burden touching land (not if benefit in gross)

b- modern trend expanding – see owner in fee below

ii. Vertical privity - b/w T and T2 (promisor and D in the enforcement action)

a- exists while D in the enforcement action owns entire estate originally owned by PR and burdened with the covenant (Majority (NY) says it exists even if RofR or PofR retained – not present if estate in reversion kept).   

b- grantor/grantee or T/assignee, but NOT T/subT b/c subT does not own the entire estate 

c- T1 can assign rights to sub-T and sub-T can assume T1’s duties.  But, this only establishes privity of K, not privity of estate. So, cov would run on privity to K claim.

d. Does the burden touch and concern the promisor’s land?

i. Bigelow’s Test - legal interests rendered less valuable (promisor’s burden) or more valuable (promisee’s benefit)

ii. Clark’s Test - as laymen, is the cov. regarded as intimately bound up with the land (how did AE regard covenant – In abbott, ct said AE would know he was bound to arbitr. clause ).

iii. Philips:  Any covenant that restricts/controls use of land that one has an estate in, touches and concerns the land for purposes of running covenant benefit/burdens.    

2) At law - If promisee is seeking legal remedies ($ damages), determine if burden runs with the land at law (typically with L/T cases)

3) In equity - If promisee is seeking equitable remedies (injunction or specific performance), determine if the burden runs with the land in equity (typically with owners in fee cases)

c) Examples of burdens that have been found to run

1) lessee’s cov. to pay rent

2) lessee’s cov. to pay taxes

3) lessee’s cov. to repair or refrain (affecting physical conditions)

4) lessee’s cov. not to assign lease or not to assign without consent

5) lessor’s cov. to repair

6) lessor’s cov. to provide certain services (i.e., heat and hot water)

7) lessor’s cov. to renew lease or convey reversion to lessee

B. Whether the Promisee’s Successor may enforce a covenant against the Promisor
1. Assignment of Contractual Rights
a) Promisee (L) may assign his contractual rights (not a delegation of duties) to a successor rendering privity of K and, after a breach, the promisee’s successor would not have to prove that the benefit ran with the land

2. Benefit of Covenants Running with the Land
a) If promisee conveys his reversion, but there is no mention of assigning his contractual rights, the successor may enforce a covenant against the promisor if the benefit ran with the land that the promisee conveyed to his successor

1) Factors from Abbott
a. Was the covenant legally enforceable by promisee and promisor (original parties to K)?

b. Did the original K-ing parties intend the benefit to run?

c. Is there privity of estate b/w P and D?

i. Horizontal privity - b/w original parties to K (T/L or promisor/ promisee)

ii. Vertical privity - b/w L and L2 (promisee and P in the enforcement action)

a- exists while P in the enforcement action owns the estate in reversion originally owned by promisee (L) and benefited with the covenant

b- if L retained the estate in reversion, there would NOT be vertical privity

d. Does the benefit touch and concern the promisee’s land?

2) At law - if seeking $ damages, determine if benefit runs with the land at law
3) In equity - if seeking equitable relief (injunction or specific performance), determine if the benefit runs with the land in equity
ON EXAM:  Find benefit ran to L2 and find burden ran to T2, separately.  But, if we have privity of K, running is irrelevant.  
C. Notes
1. See page 604 Note 1 in c/b and page 605 Note 2

a) in order to run with land, the covenant had to be a “real” covenant somehow connected with the land and not just a personal covenant connected with the business

b) any covenant’s burden that prescribes what may or may not be done on leased premises touches and concerns that land and will run

2. See page 609 problems

a) Requirements K:  May burden biz/or land.  Disagreement.  Benefit is in gross since it does not bene any interest in land.  Won’t run unless assign.    

b) Cov not to compete:  burden restricts use of PR’s other land.  Benefit may touch PE’s interest in land or business.  Disagreement whether bene runs.  Philips says it may increase value under Bigelow test.  But if PE assigned rights, privity of K and running not an issue.    
c) Creamery:  May burden biz/land.  Bene may be in gross???? (is estate in reversion enough of a benefit to not be in gross)
3. Bare covenants - See Burton v. Chesapeake (page 58)

a) covenant by T to get fire insurance and $ to L in case of fire or cov to T to pay $ for repairs at end of lease w/no prom by L to use $ for repairs

b) bare covenant - no obligation by L to use $ to rebuild

c) does not touch and concern b/c T is not benefited from the insurance policy so it will not run and bind T’s assignee by privity of estate – no mutuality of benefit from the burden to insure.  

d) if assignee assumed obligations, then privity of K and L could enforce

e) if the $ was to go to rebuilding, the benefit would touch and concern T’s estate and therefore would run and bind assignee

f) (analysis should not be whether assignee gets a benefit from cov., but whether the benefit/burden touches and concerns the land.  

D. T’s Liability for Breaches After Assignment
· keep assignment and assumption separate - an assignment transfers a non-freehold estate and all contractual rights against L but does not transfer contractual obligations unless there’s an assumption

· assignment is not a delegation of duties – Original T  is not relieved of duties by assignment EVEN if assignee assumes.  (E.g., assignment severs privity of estate, but not privity of K, if applicable) (unless L releases T or there is novation via L & T1 substantially altering terms of lease (since T is surety, any change is inconsistent and releases him).
· Likewise, original L not released of express covenants upon assignment, but implied cov’s do cease (e.g, quiet enjoyment).  
1. Gerber v. Pecht – Assuming Assignee
a) T and L have a K

T assigns to T1 with L’s consent as required and T1 assumes

T1 assigns to T2 with L’s consent and T2 assumes

T2 doesn’t pay L rent

· L can sue T (assumption does not relieve T of obligations of K) and can sue T1 and T2 b/c both assumed K and L is TPB to the assumption K

· joint and several liability amongst T, T1 and T2 and then L can collect from whomever - only one satisfaction

· if L collect from T, T can recov. from T1 & T2 and T1 can recov. from T2.

Non-Assuming Assignee

· if T1 and T2 hadn’t assumed K obligations, L could sue T under privity of K, but can’t sue T1 and T2 under privity of K, but can sue them under privity of estate if covenant’s burden to T runs with the land

Note – T1 would only be liable under privity of estate while he owned, but not after he assigns and is no longer the owner of the burdened estate.

If T1 did not assume, when T1 assigns, T2 CANNOT assume since 

b) rent covenant by L that touches and concerns estate in reversion and leased premises

L conveys estate in reversion to L2

L2 could sue for rent if he was assigned contractual rights from L (privity of K) or if the benefit runs with the land (privity of estate).

E. Enforcement in Equity (L-T)

1)  Vertical Privity is not required for L-T cov to run at equity.  Thus, L may be able to enforce burden against sub-T in equity and vice versa (ex. non-competition clause).  But, benefit/burden must touch land!!  No damages, but injunction. 

2)  Can’t use equity where legal remedy adequate (ex. sub-T defaults in rent).

3)  Implied cov (quiet enjoy and habitability) run at equity and law despite vertical privity.  

III. Between Owners in Fee 

· where there is no horizontal privity in its original pure state

· e.g., O (f/s) ( A with covenant that A will not use premises for commercial use or 2 adjacent owners covenant not to use their respective prop. for comm’l use

A. Covenants
1. enforceable by injunction - court order not to do something

a) negative covenants are ALWAYS enforceable by injunction (stop doing)

b) affirmative covenants CAN be indirectly enforceable by injunction (specific perform. will require court supervision, whereas an indirect injunction won’t)

1) e.g., cov. to maintain park - can be enforced by specific perform. but requires supervision

indirect injunction says “do not use for anything other than a park”

2. enforceable only by specific performance - court order to affirmatively perform

a) some affirmative cove. can ONLY be enforced by specific perform. or mandatory injunction

b) mandatory injunction - in essence it is specific performance

e.g., cov. to supply water to neighbor and stop

neighbor can bring action for spec. perform.

Court can order a mandatory injunction - cease and desist from NOT supplying water to neighbor

B. Burdens Running with the Land
Overview:  Any covenant that affects use or physical condition of land (incl prohibition on specific business) always touches and concerns land.  

1. English Law – Mostly applies today

a) At Law (Keppell v. Bailey) – Prom to buy all lime needed for quarry (req K).  Successor did not assume.  Burden affects the biz on land so it does not run at law.    

1) in juris req’ing horiz privity, in the absence of it the burden CANNOT run with promisor’s land at law

2) in the absence of horizontal privity, benefit CAN run with promisee’s land at law 

3) Three Types of Horizontal:  

· Original Pure Form (LT)

· Simultaneous Interests by PR and PE in the same land and cov relates to such interest. (2 neighbors agreeing to restrict land is not horizontal privity unless it relates to simul interest)

· Instantaneous Privity:  Conveyance of estate and cov in or executed simultaneously

· 8 juris (inclu. NY) have abandoned horiz privity. RS 2d/Mod view.  

b) Orig RS req’d strict vertical privity to run burden at law.  

c) Relaxed view: benefit runs as long as P can trace back any portion of ownership to PE.  

· No vert priv if adverse poss(A2) takes over.  A2 not burdened nor can enforce benefit .

· TPB (Runyon):  A covs to B to use for resid purp for bene of both B & X.  Can X enforce at law?  No privity of estate since X does not take from B.  But, can enforce in K under TPB – express lingo/intent.    

d)  NOTE:  Privity req’d in law based on idea that bene/burden attaches to land or PE/PR.  

b) In Equity (Tulk v. Moxhay)  Cov to maintain f/s as park for bene of neighbors.  Grantee reconveys w/o restriction.

1) Equitable Servitude:  Burden imposed on PR land enforce in equity by action to enjoin breach of covenant.  

2) No privity of estate required (i.e., no horiz or vert privity necessary) because equity focuses on notice, not attachment to land.  

3) ((If the burden of covenant enforceable by injunction, which restricts the promisor’s land, may run with promisor’s land in equity if (in other words, in order to enjoin breach of covenant by promisor’s successor, promisee must show that):

a. K is valid and enforceable at law b/w original contracting parties (i.e., doesn’t violate the statute of frauds)

b. K is enforceable by injunction

i. burden of affirmative covenant enforceable only by specific performance or mandatory injunction will not run at law or in equity) – Ex. Cov to provide utility or services to land

c. benefit of covenant touches and concerns promisee’s land

i. if benefit is in gross, it may not run in law or equity???

d. burden of covenant touches and concerns promisor’s land

i. same rule for touching and concerning as L & T

e. PR and PE intended to bind PR’s successors and to benefit the PE’s successor (i.e., covenant by promisor, his heirs and assigns)

· Any land retained by the PE of a restrictive cov is intended to be benefited by not any land conveyed prior to time cov was created.  

· Thus, Paley not on notice that Gaskins intended Runyon land to be benefited.  Lack of notice of bene land means you are not bound to bene land.  

f. promisor’s successor is NOT a BFP who paid value (i.e., the successor had actual/constructive knowledge or notice of the covenant prior to transaction).  

i. BFP cuts off covenant (if notice state) or BFP who records first (if notice race).  But, nobody purchasing tract w/ notice of covenant can stand in diff position from grantor.  

3) Examples:

O K’s with P to use land only as a park (neg. cov. therefore enforceable by injunction)

O K’s to sell unencumbered f/s to A

doctrine of equitable conversion - A has equitable title

prior to conveying legal title, A discovers the covenant

· if A buys, not a BFP (only the equitable interest was a BFP) and burden will run in equity

· if A didn’t find out about covenant and had no reason to be on notice, A is a BFP and burden will not run.  P may sue O for damages.

O K’s with P to restrict use of land

O dies ( to heir or devisee who knows nothing of the covenant (heir is a BFP of legal interest)

· heir is not a BFP though b/c he didn’t pay value for the premises and burden will run in equity

2. American Law

d) In Law:  No logical reason why burden should not run even if benefit is in gross.  If restriction in perpetuity, ♦RPL 1957 addresses insubstantial restrictions on land.   See Notes in f, infra.

e) In Equity (typically promisee is seeking equitable relief as specific performance or injunction)

1) All US jurisdictions follow Tulk v. Moxhay
2) Almost all US jurisdictions (except ♦NY see d) infra) extend Tulk to include affirmative easements enforceable only by specific performance (Compare w/ b. above) 

4) Recording Statutes may change #6 or f) or a. above.  See Handout

a.  NY is notice-race ♦RPL 291 & 294(3)

a. If there is an executory K, conveyance or restrictive cov creating equitable servitude on RP which is recorded, recordation gives subsequent purch notice and he cannot be BFP(constructive notice of anything in your own chain of title).  

b. Likewise, if the condition of land places a duty of inquiry on a subsequent purchaser, he is on notice of whatever that inquiry would reveal and is not BFP if inquiry would reveal prior interest.   

c. An unrecorded K or conveyance or covenant is void against subsequent BFP for value if notice juris, and who first records if notice race (NY).  

d. RP is freehold estates, EY>3 years, easements & equitable servitudes created by restrictive covenant.  

NY View - see A’s covenant as a conveyance to B as an equitable servitude/easement and therefore and interest in land that can be recorded.  Anyone who later K’s with A or gets conveyance with A is on notice of the covenant unless unrecorded.  In that case, BFP will cut off covenant (Notice state) or a BFP who records first will cut off covenant (Notice-Race state).

f) Examples:

A promises neighbor to use his land only for residential purposes (neg. cov.)

neighbor may enjoin a breach of the covenant in equity against anyone A conveys to a f/s, life estate or term for years unless A’s successor is a BFP

A K’s to sell f/s, life estate or term for years to B

B has no knowledge or notice of covenant and pays value (10% down)

doctrine of equitable conversion, B owns equitable title to f/s

B is a BFP of equitable title

· under Tulk, if B gains knowledge or notice of covenant prior to obtaining legal title, the covenant will run and B is bound (assuming all other factors are met)

B could likely rescind the K with A

g) ♦Confusion over whether burden of affirmative covenants enforceable only by specific performance can run in NY (extending Tulk)

1) Miller v. Clary, 1913 (Water wheel power to neighbor)

a. affirmative covenant imposed only a personal covenant to the original party and did not touch and concern the land and can’t run

b. exceptions - fence along boundary line, party wall along bondary and RR crossing cases)

2) Neponsit v. Bank, 1938

a. covenant to pay $4/year to homeowner’s association to maintain streets and park in residential subdivision

b. created an equitable servitude secured by equitable lien on property - foreclose on equitable lien is essentially specific performance b/c it forces defaulter to pay $4 rather than have his property go at a forced sale for the lien $ (lien runs, not burden)

c. rule used for touching and concerning - does the covenant substantially effect the promisor’s possession, use or enjoyment of the land, either beneficially or detrimentally?

i. if no - personal covenant and doesn’t run

ii. if yes - burden runs

3) Nicholson v. 300 Broadway Realty, 1959

a. neighboring properties - affirmative easement RR and for steam pipes in exchange for a covenant to furnish steam

b. used touch and concern rule from Neponsit and said that the covenant detrimentally altered the poss, use & enjoyment of the promisor’s land and therefore the burden ran.  

c. Philips says this s/h replaced Miller rule.  

4) Eagle Enterprises v. Gross, 1976

a. developer builds a seasonal residential subdivision and covenants with owners to supply them water from a well he has on another property for a fee for 6 mo/yr

b. developer sells property to P with well on it and buyer did not assume

c. D built his own well, winterizes his residence and lives there year-round.

d. P sues D for breach of cov. to get water from him

e. court said that burden did not run essentially b/c purpose for which payment was made did not benefit the land like it did in Neponsit
f. onerous burden in perpetuity - no limit as to how long covenant would exist

g. resurrects Miller at end of opinion

5) Review:  Most juris say affirm cov touch and concern similar to negative cov.  NY rule is based on the substantial effect test laid out in Neponsit above.  

h) Notes
1) Burdens of covenants to pay $ can run (see Regency Homes) if satisfy Neponsit (park must be in close prox to residence)

2) Non-compete covenants - Phillips said to think of it as the burden of a covenant not to compete will run if it substantially effects the use of the land (prohibitive)

3) Requirements K (see page 65)

a. requirements can (0 and burden doesn’t run - just a personal burden respecting a choice of K-or

b. some courts find that the burden runs if it effects the use of the land

c. ♦Bill Wolf Case:  Cov to use X oil for service station.  PR sells station and xfree does not assume.  Does burden run?  NY ct said not at law since bene in gross but burden was equitable servitude and PE could sue in equity (PR s/argue it is burden on business not land)

i. Subdivisions – Implied Covenant
a. Common Plan exists if 1) Group of lots, 2) clustered nearby, 3) most or all burdened by similar covenants  

b. Use Common Plan to determine benefited land.  

c. subsequent purchasers can sue in equity to enjoin an action of a prior purchaser - B can show that prior purchasers intended to benefit those lots still then owned by the developer (basic running)

d. for a prior purchaser to enjoin an action by a subsequent purchaser (Sanborn), E1 would have to show that E5 intended to benefit those lots still owned by developer and those already purchased (TPB theory – E5 restricted for benefit of all other parcels) or E1 must show that developed covenanted (express or implied) to restrict all other lands retained by him after conveyance for benefit of all other lots and that E1 relied (estoppel may be present).  

· Note, d is just like runyon v. paley.  It ONLY applies where common plan present.

e. Sanborn v. McLean

· First 21 lots covenant to resid use.  Developer makes no express prom to restrict all other lots for the benefit of the grantee and conveys lot 86 w/o restriction.  But, it is an implied reciprocal cov. based on plat of land and restrictions on first 21.  So, prior purchaser enjoins subsequent purch actions only if McLean is not a BFP for value.  Ct says no since he had duty of inquiry based on neighborhood conditions (all single family homes).  

f. Restrictive covenants creating equitable servitudes are RP in NY so must have writing.  But, where implied, judge’s dispense with need for writing.  

j.  Termination of covenants
a.  Abandonment:  Test:  Would the average reas person knowing of restriction logically infer that landowners had abandoned requirement of the restriction 

· Fink v. Miller:  If violated by sufficient number of owners and  nobody enforcing, logical inference.

c. Change in circumstances  NY RPL 1951:  Test:  Changes in restricted area so that enforcement of cov will not achieve purpose (can’t have resid area anymore if many businesses around).  Ct won’t enforce if no benefit to person seeking enforcement.

· Restriction must be considered individually, not in mass.  Only look at subdivision itself to see if conditions changed.  Changes on edge of sub-div don’t render unenforceable.  

d. Express Waiver or Release

e. Laches:  Failure to act in reas time to assert known legal right to prejudice of person against whom enforcement sought.

f. Estoppel:  Hard since P must have said he won’t enforce.

g. Unclean Hands:  Can’t enforce if you are in violation of same covenant (N/A if trivial).  You don’t have unclean hands as to different cov.  

h. Merger

i. Expiration

j. Eminent Domain

Provided that the stated condition has not been triggered/always remains subject to condition
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