TORTS
I.  Exam Techniques
1.  Figure out what torts are to be discussed
2.  Figure out who the parties are for each of the torts
3.  1)  Prima facie case requirements


a.  can P make his case?



-if NO, say that P will most likely lose.



-if YES, then go on to #2.

     2)  Defenses (for D) - any good defenses?



-if NO, then say that P will most likely win.

     3)  Gen’l Consideration Items for that tort.



eg.  vicarious liability, joint tortfeasors, etc.

II.  Intentional Torts

-P’s supersensitivities do NOT count ( always deal with P as if he was an average Joe


-P’s supersensitivities only count if D KNEW about it.


-EVERYBODY is liable for int torts:  children, mentally incompetent, drunks, etc.



-no such thing as incapacity with int torts.


Notes on intent:

1. Can be either:  

1)  Desire

2)  actor knew with substantial certainty that the act/apprehension/harm 



would occur (have to KNOW, not that it’s possible or probable).


2.  Transferred Intent


-the act intended results but only to a different person.



-apples to ONLY 5 int torts:



a:  Personal Invasion torts (battery, assault, false imprisonment), AND



b.  Property Invasion torts (trespass to land, trespass to chattel).



c.  it’s OK to cross the line if D intended a personal tort and achieved a prop one.

eg.  I shoot at target and it ricochets and hits B - no battery, cannot transfer intent b/c I didn’t have the intent (desire or subst cert) to cause anyone harm.

eg.  B throws a rock at R but hits C as he rounds corner - transfer intent so battery.


-mistake of fact doesn’t remove intent

eg.  I attack B who I think is my enemy M:  battery b/c I have intent despite mistake.

*but mistake is allowed for some defenses (eg. SD) - but not for recovery of property.

1.  BATTERY


Elements (in short):


1)  Act


2)  Intent (for harmful or offensive contact)


3)  Result (harmful or offensive contact)

*1.  D must intend a harmful or offensive contact (that’s unpermitted and unprivileged)


a.  harmful is easy to recognize.


b.  offensive contact = unpermitted (offensive battery = phys contact w/ no bodily)



use the reas person test here:  must offend a reas person’s sense of dignity.



-remember P’s supersensitivities do NOT count unless D knew

*2.  With P’s person
a.  NOT necessarily w/ P’s body - as long as D touches something connected with P’s body.


-has to be closely affiliated or associated w/ P’s person.

3.  P can suffer mental injury, there just has to be a touching
4. w/ battery, D is liable for the extent of his injuries, they do NOT have to be foreseeable

(Vosburg v. Putney - intent not to hurt doesn’t matter, desire for offensive contact was enough even if don’t think it’s offensive).

2.  ASSAULT
*1.  Must be a reas apprehension


a.  must be reasonable - to the average joe 



-remember P’s supersensitivities do NOT count unless D knew.


b.  don’t confuse apprehension w/ fear or intimidation.


-P does NOT have to be afraid or intimidated (so big huge P v. tiny D, P wins).


c.  apparentability creates a reas apprehension


eg.  unloaded gun - still reas app if P does not know.


d.  P must be AWARE of the assault (P cannot find out after that D was pointing a gun)

*2.  Of an immediate battery/bodily contact

a. apprehension must be imminent - requires immediacy (punches from across room

aren’t).


b.  does NOT require physical contact - no battery is necessary to compete the tort.


c.  Words



1.  words ALONE do NOT have enough immediacy



2.  need words COUPLED WITH conduct 




eg. threatening and shaking fist under my chin



3.  words can undo the conduct in any reas app

eg.  If you weren’t my friend I’d punch you in the mouth while shaking my fist under P’s mouth.

3.  FALSE IMPRISONMENT
*1.  Intent
a. desire, knowledge, or subst certainty that D’s actions would result in a confinement of

P.


b.  mistake - can transfer intent here (doesn’t matter who D thought he was confining)



eg.  D locks P up in a room thinking P is X; P turned out to be Y = F.I.

*2.  To confine P to a bounded area

      Confinement = overcoming of P’s will to leave.


-impossible to falsely imprison an unconscious or sleeping P who does not know of the                       
confinement - P must know of the confinement.

*anything that would overcome the reas person’s will to leave = confinement (force or barriers).


1)  must be a sufficient act of restraint


a.  threats (of force) are enough - D doesn’t have to actually use force.

b. inaction is enough IF there was an understanding that D would act, i.e.

something D did not do when it was understood that he would is a suff act of restraint.



c.  irrelevant how short the time period of restraint was.



d.  P MUST KNOW of the confinement at that time.


2)  confined to a bounded area



a.  anything that will overcome the reas person’s will to leave is suff.



b.  if a reas means of escape is left open, there is NO confinement



-if inconvenience is great it may be enough (eg. P has to walk 20 mi around

a lake).



c.  escape is NOT reas if P does not know of it and it’s not apparent.

d. if P could remain confined w/o risk of harm but decides to leave and gets hurt,

P canNOT recover.

3.  Oddities

a. if P voluntarily submits to commands that are strictly verbal, unaccompanied by force

or threat = no FI.

b. cops - allowed to make a reas mistake if they have probably cause and detain someone 

for questioning.

c. merchants - if dude reas suspects P of shoplifting, he may detain him is reas fashion 

for a reas length of time to make a reas investigation.

d. private citizens - most juris’s they can stop/make arrest but they HAVE to be correct, 

not allowed mistake like cops.
4.  INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

-this is a fallback position to other intentional torts and to defamation (i.e. look for this too after I look for/discuss those torts).

-not easy to win these cases b/c conduct must be truly outrageous (cts unlikely to say it was).

*1.  Extreme or OUTRAGEOUS conduct
A. must be truly outrageous, exceeding the limits of social toleration, must be extreme 

facts.


B.  it can occur when:



1)  D knows victim is peculiarly sensitive and exploits that (type of P)

-young kids, elderly, pregnant women = easier to find outrageous conduct for.



2)  type of D:  common carriers and innkeepers



-they get screwed; their conduct more likely to be outrageous




BUT:  P must be a passenger or a guest


3)  the conduct is repeated or continued (eg. insult/call day after day).



4)  when the D has authority over the victim (eg. cop insults the V).

C. Mere insults, threats, annoyances, petty oppressions, etc. are NOT outrageous, unless

P had supersensitivity to hearing them and D knew.

*2.  Intent to cause SEVERE mental distress/subst certainty that it would follow, OR in some

juris’s reckless disregard for high probability of inflicting distress suffices for intent

1)  severe distress must be intended or subst certain (not the conduct).


   a.  issue of presence when someone is killed/injured (i.e. witness it).



1.  depends on actual presence and the intent of D


    Rule:  D must know of P’s presence and intend to inflict the distress on P.




eg.  P could not recover where D killed P’s sis and P discovered her body.

-but some exceptions such as intentional dismemberment/mutilation of the body or interference w/ proper funeral or burial b/c it’s a very sensitive issue and VERY outrageous.

*hard to find the intent w/ presence cases, although one case:  D knew of P’s existence and knew she would be distressed was IIED (babysitter molested child and mom sued) - weird case b/c no intent to cause IIED here.


2)  reckless disregard for high probability of inflicting distress (only in some juris’s)


-you know what that means you moron.


     eg.  D beat parents’ daughter to death while they were home - they were in diff room; 

parents admitted D didn’t intend sev em distress, but should be liable b/c of recklessness (if that was OK in that juris) - but still might have a problem with actual presence.
*3.  P must have suffered SEVERE mental distress (i.e. DAMAGE)

a.  must have been caused by the D.


b.  distress must be reas - determined by the jury.


c.  aggravating, pre-existing condition does not count (UNLESS it was intensified)

*4.  In some juris’s only:  there must be physical manifestation of the distress
a. these juris’s say it’s too easy to claim MD - can be satisfied in these juris’s by proof of 

illness, etc. - need objective standard.


b.  other juris’s say that it’s too difficult to show causal relationship to why/how P got sick

5.  Oddities


-hard to determine damages for this tort.


-floodgates arg as to why cts are strict with this one.

5.  TRESPASS TO LAND


-protects possession of land (unlike nuisance - it protects enjoyment).

*1.  D must intend to go onto the property


a.  Trad’l:  S/L under English C/L

b. Now:  D needs to only intend to step onto the property, i.e. commit OR cause the physical invasion.


*intent to harm is NOT necessary



*reas but mistaken belief that the land was one’s own, or mistake that D had 

privilege  to go onto the prop is NOT a defense to trespass - just have to have the intent to be there.

*2.  Something tangible must go onto the land


a.  D does NOT have to go physically onto the land to do this




eg.  push someone else onto the land



eg.  throw a rock on the land


b.  only some physical object must go onto the property

-so loud noises, odors, lights from Shea Stadium (say some cts), etc. do NOT count.

*3.  Damage is NOT necessary
-BUT there MUST be some substantial interference w/ the land & O’s use and enjoyment (i.e. with O’s possessory rights).



-otherwise everyone would claim trespass and open the damn floodgates

4.  Land includes more than merely the surface


-it includes the reasonable space going up and down from that surface




eg.  kid throws baseball across my land = TRESPASS

-planes cases:  flying at 20,000ft = no trespass; but at 350ft, that’s below the min., so probably.



TEST:  Is the object w/i the immediate reaches of O?

6.  TRESPASS TO CHATTELS/ 7.  CONVERSION

“Personal Property Torts”



some damage = trespass to chattel



much damage = conversion



-damage includes damage to the chattel itself AND interference w/ O’s 



eg.  take my Torts book and use it for 3 hours = little damage = trespass to chattel.

BUT:  take my Torts book for the semester and finals = much damage = conversion.

III.  Defenses and Privileges
1.  CONSENT


-good defense for defamation as well.


-P must show lack thereof when D raises it as a defense.

1.  How to consent

a.  implied (custom)



-P’s conduct (words, actions, participation).



-can be implied by law when it’s in the best interest of a party (i.e. emergency 


situation).


b.  express (words usually used)



-look for mistake, fraud, or coercion facts.



eg.  if P is coerced into consenting, can disregard the express consent.

2.  How to get consent

a.  view consent from perspective of a reasonable D.

b.  circumstances are important, i.e. relationship between P and D.


eg.  football game injury, jury must consider rules and conduct of the game




customary injury = consent.




aberrant injury = no consent.




inten’l injury = no consent acc. to RS.

*actions by D may NOT exceed the consent given, i.e. QB doesn’t consent to being tackled after the game.


Case:  Kennedy v. Parrot (cysts on ovaries case) - no urgency to remove them

-Ct said there was implied consent to extend the operation b/c they were in the same place as the original operation, and there was no substantial add’l risk or known bad results.

-but if patient said don’t touch anything else, the guy would’ve been screwed.



*many cts disagree w/ Kennedy b/c of the patient’s autonomy rights - cannot go 


further unless there’s an emergency/life-threatening condition.

-if state’s interests are higher, i.e. if patient has contagious disease and refuses to give consent to injection, state can enforce her.

3.  When Consent is NOT Effective (I’M FACED)

1)  Incapacity


-infants, drunks, and mentally incompetent people can NOT consent



-BUT, a person who is responsible for such an incapacitated person CAN consent

for that person.


2)  Mistake


Rule:  for unilateral mistake by P, she doesn’t know what she was consenting to,

so NO consent.



Rule:  if the mistake is mutual, consent will be good b/c they both think they’re 



consenting to the same thing.

*consent is to do with the conduct, and NOT the expected result (eg. P and D agree to fight but P dies in the mix = consent).


3)  Fraud


-consent induced by fraud is invalid (see express above).


4)  Act is Criminal


Maj:  consent to a criminal/illegal act is invalid



Min & RS2:  it can be valid


5)  Extreme Duress (eg. gun to head)
-consent obtained under extreme duress is invalid if the harm that was threatened was immediate; threat of future harm does NOT negate consent.

3.  Consent must be given by a competent person (i.e. P must know the nature and quality of her act)
4.  Informed Consent issue with docs


a.  no battery if doc doesn’t tell of foreseeable risks

b. BUT YES battery if doc doesn’t tell the patient of a foreseeable result (reas person

would want to know about it) - if doc doesn’t tell of the known result, he can be liable for battery, then if the patient dies, can recover for the death on the battery charge b/c remember 
w/ battery, D will be liable for all consequences, even the unforeseeable ones (Vosburg).

c. hypo - go to doc and he has agrmt that docs A, B, C will take care of you but he

doesn’t tell you - B operates - battery b/c NO CONSENT

*statutory rape issue:  14-yr old had sex w/ guy:  ct said she couldn’t consent b/c she did not understand the nature and quality of her act.

2.  SELF DEFENSE

-P must make prima facie case first, then D can raise this defense


Def:  one may use reas force to defend against a threat of imminent harmful or offensive

contact or the threat of confinement.

*1.  P’s must reas believe that he needs to use SD
*2.  P must use reas force for SD

Reas force = minimum amount necessary to protect against the harm a person faces.

a. may only use deadly force when one is threatened w/ imminent death or serious bodily

harm.


-can ALWAYS use deadly force in your own home (so long as the other person 


doesn’t live there too) - see #3 retreat.

3.  Retreat

Maj:  do NOT have to retreat if there is the opportunity to, may stand ground


Modern trend:  duty to retreat b4 P uses serious force if he can do so safely and NOT in

his own home.

4.  Reas mistake is allowed under SD privilege

-P must act quickly and reasonably under the circumstances


-can NOT make a mistake about a person’s rights (eg. property)



-can only make mistake about the need to defend yourself, not about another’s

right to defend himself.

5.  Can NEVER use SD to defend himself from privileged defenses

      -analogous to aggressor issue in crim law


i.e. can’t defend yourself from someone that’s defending themselves from you

-you do NOT have the privilege here b/c you initiated the contact


*only time you can is when the other person’s privilege is based on mistake (you

didn’t initiate), the privilege isn’t as strong and you may defend yourself.

6.  3rd Party Injuries
Rule:  when one accidentally injures a 3rd party while justifiably using force in SD, no liability provided one did NOT act recklessly, negligently, or intentionally.

3.  DEFENSE OF OTHERS
Gen’l:  one acting upon a reas belief in the protection of another may use the same amount of force that the person being defended would be entitled to use.

Maj: one MUST be correct about the commission of the tort --> 3rd person canNOT make a reas mistake in most states (no privilege).




-but if they are correct, they do have a privilege.

4.  DEFENSE OF PROPERTY
Gen’l:  one may use reas force to protect one’s property AFTER making a verbal demand  that the invasion of the property be stopped.

*but DON’T have to make verbal demand if harm/violence will occur immediately, i.e. - can’t be made safely, or if verbal request will be useless

1.  Reasonable force

*can ONLY use reas force to protect property (min amount of force necessary to protect prop), but only AFTER you ask the intruder to leave.


a.  can not use force to recapture prop that was perm. dispossessed


b.  may NEVER use deadly force/serious bodily force, UNLESS



1) necessary to protect burglary of a dwelling



2) there’s a threat to the safety of the defender

2.  Mistake


a.  if O mistakenly but reas believed the use of force is necessary, defense is privileged

b. if O mistakenly believes that intruder is a trespasser, but the intruder really has a

 privilege to enter, use of force is NOT privileged.

3.  Booby traps
a.  use of booby traps is privileged only up to the amount of force an O would be allowed to use has the O been present.



eg.  barbed wire is OK b/c you can see it so unlikely to injure - but if it’s

concealed, the intention seems to be to injure and NOT to protect prop - so can’t use.

Exception:  Os may NEVER use booby trap that causes death, even if they would have been allowed to use deadly force had they been present (law prizes life over property).

5.  NECESSITY

*only used in conjunction with property torts (usually trespass to land)

Gen’l:  D is privileged to interfere w/ another’s property to avoid an injury threatened by some force of nature or from some independent cause not connected to the property owner.

*1.  The necessity must be reas apparent 


-privilege is not lost if it is discovered that the destruction of the prop wasn’t necessary.


-best way to pay for the loss is to spread it (i.e. insurance).


-it does NOT have to actually exist (reas mistake IS allowed).



-don’t want to discourage people.

2.  Types of Necessity

1)  Public Necessity
-danger affects an entire community, or so many people that the public is at stake, D has an absolute privilege to avert the peril and is NOT liable for damages.


-D does benefit for lots of people = unlimited privilege




-can’t make him pay b/c if we did he would not have acted for the benefit

of society in the first place.


2)  Private Necessity
-if a danger affect only a person’s personal interests, the harm to another’s prop interest is weighed against the severity and likelihood of the danger to determine whether the person has a privilege.

*even if D has a privilege, he still has to pay for actual damages caused.
eg.  -234 degrees outside, have privilege to break into barn, but must pay for damages.

eg.  pilot in bad weather lands on farmer’s crops - either pilot or airline must pay for the damages to the crops.

**SD trumps necessity, but necessity prevails over defense of property (must let people onto your land).


eg.  if someone is one your land via necessity, you can’t throw them off.

IV.  Negligence
DUTY

BREACH          

CAUSATION            

DAMAGE


-when I’m writing the prima facie part of the exam, compartmentalize each of the above 

 elements.


-2 big testing areas are duty and causation.

1.  DUTY

A.  2 PARTS:

  1.  Must be a foreseeable P

-duties are only owed to foreseeable Ps.


-must show that D had a duty to this specific P not to create an unreas risk

    Palsgraf (dealt w/ unforeseeable P).


-D breached duty to foreseeable P & that resulted in injury to someone else - is D liable?


   Min (Andrews):  neg toward one person and that injures a second person, the second

person 
is also a P to whom a duty is owed b/c he was in the continuous 


sequence (P doesn’t really have to be foreseeable).


   Maj (Cordoza):  must determine if the second person was w/i the foreseeable zone of 


danger of the neg conduct (if YES, duty owed; if NO, no duty owed).

*if there is a foreseeable risk, next determine if it is reas; if it is both, then figure out what the soc is.


a.  Must be an unreasonable risk of harm - consider these issues in determining:


    1)  Forseeability

-it’s foreseeable if there is a significant likelihood of it occurring - nobody is expected to guard against causing harm that is completely unforeseeable.

-likelihood of the risk is the key:  if accident is avoidable, more likely to find neg (eg.  D has disease and faints all the time and failed to take his pill then drives and crashes into P).


b.  B<PL = duty formula (Judge Hand in U.S. v. Carol Towing)

B = D’s burden to avoid/prevent the risk (balanced w/ interest which must be sacrificed to avoid the risk).



P = likelihood that injury (loss) will occur



L = seriousness of the injury if it happens


c.  Utility of conduct - always a significant consideration

-ct will look at the social value of creating a risk when determining if the creation of the risk is unreas.
2.  Standard of care

1)  Reas person standard (objective test)

-what average person in the community would have done under the circumstances .- do NOT look at that D’s personal traits & characteristics.



*EXCEPTION:



-physical disabilities are considered:  it’s then how a reas person w/ that particular 
   
disability would act (eg. blind, handicapped, etc.).


a.  intoxication is NOT an excuse for unreas conduct

b. NO excuse for people w/ slight mental deficiencies - must act as person w/ avg

mental cap.

c. morons/imbeciles/retards/people with extremely low intelligence:  maj says that such a 

person is NOT capable of being neg.

d. insanity - DON’T get off, held to reas person standard (want to encourage their 

guardians to take care of them).

e. KNOWLEDGE - everyone is held to basic common knowledge.

f. CUSTOM (practices of a community/society such as med profession, or mining 

industry).

Gen’l:  D that has conformed to a custom may introduce such conformity as evid of reas care - but it is not conclusive as to what is proper behavior (i.e. doesn’t show he wasn’t neg).

eg.  
if it’s not reas to use reg glass now and everyone else in the industry is using shatter-proof, D might get boned.

g.  EMERGENCY SITUATIONS

-as long as D didn’t create the emergency, cts say there’s no time to reflect about 
what’s reas to do.



-D only has to act as a reas person in the same situation



-some emergencies must be anticipated (eg. driving past a school when it gets out - 

watch out for kids running in front of your car).


2)  Children standard

  Gen’l:  children held to standard of child of like age, intelligence, & experience



-makes it a subjective standard


a.  under 4 - incapable of committing a neg act

b.  if kid is over 18 - always adult standard (17.5 - ? is did he understand the risk)

c. EXCEPTIONS:  if kid is engaged in an adult activity or inherently dangerous

activity, he’ll be held to adult standard.


3)  Professionals (lawyers, etc.  DOCS - medical malpractice)

Gen’l:  must act as a reas skillful pro in their particular field, i.e. how a reas person would act with superior knowledge or ability.

-they will be liable if it’s proven that they didn’t meet the minimum standard of their proof.


     a.  P must prove with expert witnesses and evid that D didn’t meet the min acceptable 


standard of someone in the field:



-for DOCS they have their own standard, P must show:



   1.  what that standard is



   2.  that D’s conduct did not meet the standard



-20% of docs using some method is sufficient/it meets the medical custom (but if

D knows that it’s not a good method, then he’s liable b/c he must use his superior knowledge to 
the extent a reas person would).


   b.  Locality standard - generally, pros must follow the standards of their profession as 


practiced by other members in the same locality.


        **BUT more modern view is moving to a more uniform national standard


   c.  specialists are held to a higher standard - take into account their exceptional skills



-beginners/novices:  irrelevant - still held to reas standard in their profession


   d.  Doctrine of Informed Consent - when does a doc have a duty to inform??



a.  Cts are split:

1. Objective standard:  docs must reveal material risks that reas person would

want to know (eg. chapped skin isn’t material) - NOT all risks (that would take forever).

2. Subjective standard:  what THIS P would have wanted the doc to reveal - i.e.

this P would have refused the treatment had HE known of the risk.



b. when docs don’t have to reveal:

1.  emergency situation & no time, patient is in no condition to make decision.




2.  when revealing would be detrimental to the patient (i.e. he’s on edge).




3.  when patient knows or should know of the risk.

*docs only liable for foreseeable results under informed consent case (unlike battery).


4)  Common Carriers & Innkeepers


-held to very high standards, and much easier to show



-only have to prove slight neg w/ them and they’re boned



**only applies if P is a passenger or a guest


5)  Negligence Per Se - statutory standard of care


    - cts usually only apply to SAFETY STATUTES (eg. not licensing statutes)

Def:  conclusive presumption of neg on D’s part (i.e. Duty + Breach) - judge makes the conclusion ( P must still show that the neg CAUSED the injury, and Damage.


   a.  this is the third view cts take when statute is violated and someone gets hurt:



First:  violation of statute = evid of neg - jury will decide whether it was neg or not



Second:  violation of statute = prima facie evid of neg - D must show contrary evid

to get to the jury - if he doesn’t, P wins



Third:  = neg per se


   b.  to get this standard P must show:



1.  P must fall within the class of persons intended to be protected by the statute



2.  statute must be designed to prevent THIS kind of harm


   c.  EXCEPTIONS (when non-compliance is excused)



1.  D is physically incapable of complying (eg. faints while driving)

2.  D has no reason to know he wasn’t complying (eg. driving and headlights go

    out).

3. D thinks he has complied with the statute - juris’s split - eg. misdemeanor to

drive w/o brakes, D has bad brakes and takes them to get repaired - gets car back but he doesn’t know they’re still bad and he hits P.



4.   compliance w/ the statute would be more dangerous

eg.  P driving down road, huge truck pulls out and he crossed the line & hits P.




eg.  P walking on wrong side of road b/c other side more dangerous

B.  LIMITATIONS ON DUTY

-cts extremely interested in limiting duty

1)  Nonfeasance v. Misfeasance (duty issue much easier w/ mis)

Non = failure to act


Mis = acting badly

   a.  Nonfeasance - D is charged w/ failing to act

Gen’l:  there is no duty to act for the benefit of another if D did not create the risk


  -there must be a pre-existing legal duty owed to P b4 D is guilty of nonfeasance.


EXCEPTIONS (i.e. there are situations when D had affirmative duty to act, and liability 


will be imposed for failing to do so):


1.  Special relationships:


a.  Between P and D


  -if D has spec rel w/ P (parent-child, hub-wife, hospital/doc-patient, lawyer-

client, school-student (NOT colleges), jailors-inmates, etc.) there is an affirmative duty to act on P’s behalf.

*gov’t-citizen relationship is great debate:  always a test of whether P relied on D to his detriment (use this test for all categories) - cts reluctant to tell legislature how to operate - TEST ELEMENTS:




1.  gov’t that promises actions has assumed aff duty to act.




2.  knowledge on gov’t part that inaction would lead to harm.




3.  direct contact of gov’t (D) & injured party (P) - not rigid reqmt.




4.  P justifiably relied on gov’t undertaking to do something to detriment.



b.  Between D and 3rd party


    -in certain cases the D may have a spec rel w/ 3rd party that places a duty on 

the D to control that party or prevent that party from harming others (i.e. reveal).

eg.  rel between psychiatrist & patient imparts duty on psychiatrist to warn a party to whom the patient imposes an immediate threat of serious harm (Tarasoff).




-the issue here is CONTROL:




1.   rel of car owner & car driver - see vicarious liability

2. parents are generally not liable for the torts of their kids - but maybe

duty to control their kids from harming 3rd parties.

a.  if parent knows or should know of kid’s propensity (i.e. likes to 


throw rocks at people, likes to beat a certain kid up, etc.) - aff duty to act.

3. lawyers generally don’t have to reveal, unless it appears BARD that

client would inflict harm on unknowing 3rd party.


2.  D assumed the duty to act
Gen’l:  one who is not under a duty to act but does so anyway must proceed 


with reas care and CANNOT leave the party if doing so would leave the injured party 

in worse condition than when he started to help.



-in gen’l, no duty to act where there was one pre-existing (i.e. no duty to 



rescue, no good samaritan statutes).



-but if D increased P’s risk by beginning to help/rescue, he must then act to help



   Vermont:  statute imposes a duty to act, unless threat of physical harm.


**again question here is once D began to act, did P reas rely on him to finish to his 

detriment? 


3.  Peril caused by D

    Gen’l:  if the D either neg or innocently puts P in danger, he has aff duty to help



-where D got P into the position where he needed rescue, aff duty to help.

2)  Parties of a K (duty flowing/based on a K)


A.  Nonfeasance (failure to perform a K’al promise/duty)



1.  Parties to the K



  Gen’l:  a party to a K may sue another party to the K in K law, NOT tort law



       EXCEPTIONS:

a. misrepresentation (deceit) - eg. repair shop promises to repair your car

w/ no intention to repair, then you crash after picking it up.




b.  common carriers/public utilities - liable in tort, obligation to all comers.



2.  Third parties

-party not in privity may not sue for non in K or tort law (except TPB in   

 Ks).


B.  Misfeasance (improper performance of a duty under the K)



1.  Parties to the K



   Gen’l:  party to the K may sue in K or in tort for misfeasance



2.  Third parties

-many cts don’t require a P to be in privity in order to recover in tort (eg.    

  3rd party may recover in tort from a manufacturer of defective good).

**Modern:  cts will decide on a case-by-case basis whether there was a duty running to 3rd party, based on a number of factors such as:


 1.  Was it misfeasance or nonfeasance?


 2.  Is P in privity of K?


 3.  Is P foreseeable?


 4.  Is there a personal injury?


 5.  Number of potential Ps


 6.  K’ing parties’ intentions.

3)  Duty if ONLY loss is economic
-Ps can usually collect when ec loss comes b/c of personal/prop injury (eg. P hurt, can’t work)

Trad’l:  pure ec loss CANNOT be recovered in a neg action - no duty to use reas care here.


Modern:  considerable inroads to the trad’l approach.


-shouldn’t be a hard-fast rule for ec loss - P should be foreseeable, but prob comes w/ 

defining a deserving P.



-cts very unclear - you decide.

4)  The Unborn - duty limitation - should there be a duty to person not born yet?


ELEMENTS:


1.  there are prenatal injuries


2.  inflicted on a viable fetus



a.  *cts split:  must fetus must be in existence at time of neg?

-some cts (NY) say can’t recover for kid that wasn’t conceived at time of neg b/c can’t be a duty to someone that doesn’t exist, not a foreseeable P, too heavy a burden on D, etc.

3.  if mom is neg during birth = NO recovery for kid

-key here is mom’s autonomy rights - generally they prevail unless her conduct is 
      ILLEGAL (eg. taking drugs, driving over speed limit and crashes & baby injured, etc.).

    1.  Wrongful death suit
Maj:  most states allow for tort action for wrongful death of unborn child, so long as the fetus was viable.

-some states have wrongful death statutes (like NY) - allows close relatives of decedent to recover for pecuniary losses.

C/LMin:  no c/a- for there to be a c/a, the child must be born alive.

2.  Wrongful life suit - claim brought by child born w/ defects who claims that but for doc’s neg advice or treatment to parents, child wouldn’t have been born.

-cts generally reject these suits on theory that one cannot argue that he was better off not being born.

-these suits are most likely to be allowed for congenital defects which, if properly diagnosed during pregnancy, would have led mom to abort (i.e. wrongful birth suit.

3.  Wrongful birth suit - claim by parents that if they had been properly informed of the risks by the doc, they would’ve aborted.

-cts generally allow recovery for extraordinary costs of child-rearing (eg. medical expenses, etc.) - but no p & s b/c too speculative.


-if vasectomy is improperly perf’d:  parents can def get vasectomy costs, p & s, pregnancy 
costs, med costs, etc.



a.  if kid is impaired:  parents get extraordinary costs (not speculative).

b. if kid is healthy - must ask whether vasectomy was to prevent kids, or to

prevent impaired kids.


-have to offset benefits from having the kid and damages arising as a result of the kid


-difficulty in calculating damages here (i.e. no recovery, maybe recovery if reason for not 

  wanting child was economical, etc.


-do costs of child rearing and educating outweigh benefits conferred by kid’s presence?

5)  Negligent Infliction of Emotional Distress

-cts hesitant w/ this just like w/ IIED

** MUST BE:  D acts neg, and P’s INITIAL injury is distress (sometimes P might get phys 

injury as a result of the distress) - eg. you scared me and I had a heart attack.

   **it is NOT carelessness, then phys injury which causes the distress (i.e. battery) - always can 
recover for these “parasitic damages”.

MANY APPROACHES:

1. Trad’l:  physical impact rule - there’s a duty to P only if D’s carelessness caused

physical impact w/ P and ONLY IF there were physical manifestations of this impact (i.e. proof).

eg.  P sees mouse in her soup but doesn’t actually eat it = she’s distresses but no 

physical impact so no recovery; but if she found mouse hair in her mouth =

recovery.



EXCEPTIONS (and zone of danger/bystander approaches)

1. telegraph rule - send telegraph that will cause distress on its face = good c/a.




2.  neg mishandling of dead bodies.


2.  Physical impact rule now generally rejected (as of about 20 yrs ago):



1.  NY - 3 ELEMENTS:




1)  D violated a duty to P

2) violation of duty caused P to fear for own safety (eg. kid stuck in ski

lift).

3) there are physical consequences (eg. can’t ride roller coasters, frequent 


headaches, needs night light, etc. - his doc testified and said this was all b/c of the ski lift, so D was boned).

3.  Zone of danger approach - P must be w/i the zone of danger in order to recover,

even if 
the em distress was accompanied by phys symptoms, i.e. these juris’s don’t allow recovery for em distress caused by the fear for another’s safety, unless P’s safety was imperiled as well.




-don’t need phys impact under this approach


4.  Broad approach (Dillon):



1.  P must be located near the scene of accident (no someone far away from it).



2.  whether shock resulted from direct emotional impact upon P from sensory & 

contemporaneous observance of the accident (as opposed to learning about it from someone else).

3.  whether P & victim were closely related (as opposed to absence of rel or 

distant rel).


5.  Bystander approach (Thing)



1.  P is closely related to victim



2.  P is present at the scene when injury occurred, and then aware victim is being 



injured.

3.  P suffers distress beyond that which would be anticipated by a disinterested

witness.


6.  Direct Victim approach (directly caused approach)



-pre-existing/special relationship (eg. doc-patient) and carelessness arose out of it.



-if it’s not this type of case, go to indirect/bystander approaches.

6)  Owners and Occupiers of Land - limited duty

C/L:  an O or Occupier of land had much lower duty of care toavoid causing an unreas risk of 
harm to others from the use of the land.

-duty will NEVER be higher than reas person duty, but sometimes D may have duty to act (but might also mean that he does NOT have to use reas care.

A. Injuries occurring outside D’s land, but from something emanating on it
2 CATEGORIES:


   1.  Natural hazards on the prop
Gen’l:  when hazardous cond exists naturally on the land, almost always been held that O has NO duty, even if it imposes unreas danger to persons outside the prop



   eg.  P walking, rock falls from D’s cliff and hits P on head = no duty.


       EXCEPTION:



Trees - O must act reasonably if he knew tree would endanger people



   a.  even goed further and requires O to investigate to see if tree is dangerous.



   b.  urban areas - must use reas care to protect passersby/public roads.



   c.  rural areas - most cases won’t require investigation & reas care, unless D 

knew or should have known that a tree on his prop was dangerous.


   2.  Artificial hazards on the prop
Gen’l:  Os have duty to protect persons outside their land from unreas dangerous risk..




eg.  P walking down 5th Ave, hit in head by piece of falling building = duty



  - duty to use reas care to protect people, inspect and correct probs.



*there’s a duty when D knew or should have known of the dangerous cond.


B.  Injuries occurring on D’s land


-3 types of persons that come onto O’s prop, and O’s duty of care to each is diff



*some states (NY and CA) have rejected the various categories of visitors in favor 

of requiring an O to exercise standard of reas care to all of them.


   1.  Trespassers - 3 TYPES:




-not much duty owed

1) Undiscovered trespassers (persons entering O’s prop w/o permission or 

privilege).



   Rule:  O owes NO duty to undiscovered trespasser



   EXCEPTION:  if an O knows that trespassers frequent a limited portion of the 

prop, O has duty to warn of the dangers the trespassers would not discover:




a.  artificial cond’s = duty




b.  natural cond’s = cts split



   -but if O doesn’t know of the cond = no duty



2)  Discovered trespassers - person who O knows or should know is trespassing



  Rule:  O must exercise reas care for the trespasser’s safety and warn of any 

dangers unknown to the person, but known to the O (i.e. if O doesn’t know of the danger = no duty).




-same rules apply as undiscovered for artificial & natural cond’s



3)  Child trespassers - society heightened interest to protect kids

a. Trad’l:  attractive nuisance doctrine - child gets lured onto O’s land, so 

having lured them on, he owes them duty to use reas care - only applies to artificial cond’s.




-impt that kid gets injured in manner in which he was lured onto the prop



   b.  Modern:  P must show FRED:

1. Frequenting of the area by kids is common and O knows of their

tendency to enter.




2.  Risks that the kids are nabel to appreciate makes the cond more likely - 




their ability to appreciate the risk is decided by subjective standard





eg.  kids are too young to perceive the danger.




3.  Expense of protecting against the injury is slight compared to the risk




4.  Dangerous cond’s are present that O knows or should know of

-so O must exercise reas care to avoid risk of harm from cond’s that are artificial




-O NOT liable for nat cond’s

**often time O can sue parents for contribution to inury for not watching kid (depends on kid’s age).

*w/ trespassers, D usually only has to disclose risks that would cause SERIOUS harm.


2.  Licensees - have privilege to be on O’s land, usually through consent.



-cops and firefighters are usually considered licensees



-NOT there for O’s business purposes



-NOT in place held open to public for purpose of public use



-biggest category is the SOCIAL GUESTS

Duty:  

1)  must disclose latent cond’s if O knew or should have reason to know - NOT like should have known b/c that implies an inspection might be necessary.



2)  reas care to warn of dangerous cond’s - BOTH artificial and natural cond’s.

-NO duty to make the place safe or inspect - take the prop as it is - just tell them.



-duty owed is little, but more of a duty owed than to trespassers.



-no duty when the risk is obvious.

3.  Invitees - come onto O’s prop for the purpose/ec benefit of the O - thus duty to protect.



-normally a warning w/ invitees is enough, but might have duty to fix.



-duty to use reas care for danger O knew or should have known - O must also 


inspect the prop for unknown dangers - main duty is to keep the prop safe.


2 TYPES:

1)  business visitors/invitees - persons invited by O onto the prop to conduct bus w/ O.




eg.  person goes into bank, grocery store, etc.

2)  public invitees - persons enetr prop that’s open to the public for their own use.


   -invitees must be using the prop for the purposes for which it’s held open

-P will have diff status depending on where he is on the prop - eg. P goes shopping, is invitee then, but goes into “employees only lounge” then he’s a trespasser.


    a.  invitees injured by dangerous 3rd person




-P gets robbed while at bank, but never thefts there = clearly no duty




-some cts say there’s a duty to discover dangerous 3rd persons (eg. no

lights in parking lot).



-take into account if there’s often crimes there, but still cts don’t want to 

extend duty too far.

-postal workers are invitees b/c there for O’s benefit, even though he comes at unpredictable times (but cops come at unpredictable times but they’re still invitees).

**but remember, cts are spilt on making this 3-part distinction or not (like NY and CA), b/c of Rowland v Christian - hidden defect known to O (P slashed hand on sink) - most places this is easy case, b/c O had duty to warn of latent dangers



-P’s status is relevant but NOT dispositive (so most cases get to jury).


-very broad holding - extends duty to anyone that gets hurt, unless you can’t 
foresee that person getting hurt.

-but if thief/trespasser is hurt on prop:  trad’l he would get zero b/c he’s undic’d tresp’r, but under Rowland he could go to trial - but once there he probably won’t be able to recover.

2.  BREACH

-comes after the duty element (duty + breach = neg conduct, but still need to show that the neg caused the damages)


-when D didn’t meet the soc = breach


-usually just one sentence to write on the exam, unless:

   Res Ipsa Loquitor - “the injury speaks for itself”

      eg. leace scalpel in patient - neg is assumed


-had to do w/ proof - but P must still show there was a duty

-comes up when P isn’t able to prove what happened, but we all know D had something to do with it.


-don't show HOW D was careless, but that he was probably careless
A. TEST:

1)  this result usually doesn’t happen w/o neg (not that it rarely occurs, but that when it

does it’s the result of neg)..


  2)  instrumentality causing the injury was w/i D’s exclusive control.

-D has better acces to info than P does, so unfair for P to show there was neg  - instead make D bring evid to show that there wasn’t



-multiple Ds brings probs for res ipsa b/c more than one D has control



   eg.  Ybarra - only the surgery could have caused the neg.




- P has prob showing which nurse or doc did it




-ct suspects Ds knew what happened but aren’t talking (conspiracy)




**Ybarra is rejected in some states


  3)  P must be free from con neg

B.  3 POSSIBILITIES ONCE RES IPSA IS APPLICABLE:



1.  Maj:  lets P get to jury.



2.  creates presumption of neg (prima facie).




a.  P wins if D doesn’t bring in evid.

b.  once D brings in evid, case becomes like any other - if evid is 50/50, D wins b/c P has burden..

3.  presumption of neg, plus burden shifts to D - so if D brings in evid and it’s 50/50, P wins b/c there’s already a presumption.

*all res ipsa does is allow P to survive D’s motion for directed verdict - doesn’t mean P wins.

3.  CAUSATION


-must do actual causation first - if it doesn’t exist, never get to prox causation.

1.  Actual Causation/Causation in fact

TEST:  but for what D did, would this have occurred??

**really has come to be the “more likely than not” standard (>50% = 100% payment).

A.  Main points:

1) concurrent liability - 2 causes combine to cause the harm and either would have been 

suff to have caused the resulting injury -neither is the but-for cause:

-if both are tortious, BOTH Ds liable for the whole amt (but P doesn’t get 2x recovery).

2) substantial factor alternative/joint cause alternative:  2 forces combine to cause the 


injury - 1 neg, 1 innocent - most juris’s hold neg source wholly liable if it’s a subst factor.



-but for test doesn’t work for the Ds individually, so:  if conduct of each was subst 

factor in causing P’s injuries then Ds get boned.


3)  only active forces are liable, NOT passive (cts let passive force/actor off).

4)  alternative causes test - more than one D, but don’t know who did it (Summers v. Tice) - as long as all potential injurers are in the case, burden of proof shifts to them to show who did/didn’t do it -P gets full recovery.

5)  maybe market share theory - more than one D, P recovers proportionately from each D, i.e. proportionate to their share of the market, UNLESS a D can prove that they didn’t market the drug/product.



-also each D’s products must be identical to the other Ds’



*but prob w/ this is which market to use (i.e. NYC, USA, etc.)

Watch for chance of survival/chance of death cases w/ docs and patients
3 APPROACHES:

1)  Falcon approach - the injury can be the loss of chance of survival - can’t prove wrongful death, eg. doc didn’t give P an IV that would have given her a 37.5% chance and she  died; need substantial chance of survival to recover, but it never said what would be subst - recovery = the % of survival of the wrongful death damages (so 37.5%).



*criticized


2)  Fennel approach - loss does NOT equal loss of chance - loss = death.

-if doc had done right thing and P had 51% chance or higher, P can recover 100% of wrongful death damages; if less than 50%, P gets zilch.



-all or nothing approach


3)  If P can prove loss of subst chance + neg or another tort, goes to jury.

2.  Proximate cause


-already have neg conduct that actually caused the injury

-jury can let neg D that actually caused the injury off b/c of lack of forseeability - cut off liab.

2 APPROACHES:


1.  Forseeability approach (maj)

-D is liable for results of neg conduct only if the results were reas foreseeable - both the type of damage and the specific P must be reas foreseeable (Palsgraf).

-even if egg shell skull P, only the results need be foreseeable, the extent of the 
injuries do NOT matter - so P liable for everything so long as it was foreseeable.
-so Ds are liable for foreseeable harm that occurs in unforeseeable manner (eg.  D hits kids w/ car, kid goes to hosp and doc malpractices = liable).


2.  Direct cause approach (min)

-D is liable for all the direct consequences of neg conduct, regardless of whether or not they were foreseeable - must be intervening cause + something too far-fetched to cut off  D’s liab.

3.  Intervening causes - action by diff party/entity that occurs after D’s neg and contributes to 
P’s injury - issue is whether the intervening cause breaks the chain of causation such that the original D is no longer liable.


   Rule:  where acts of intervening party are foreseeable, D still liable



-neg of 3rd party is foreseeable intervening cause.

**need supervening intervening act to cut off D’s liability - these are NOT foreseeable:



1.  malicious, intentional, or criminal conduct by 3rd party



2.  acts of nature

4.  DAMAGE

V.  Defenses of Negligence
1.  CONTRIBUTORY NEGLIGENCE

Def:  P whose negligence/carelessness contributed proximately to cause the injury is completely barred from recovery.

1.
a.  Minors - child Ps will be held to the standard of a reas child with the same age, 

intelligence, and experience.
b.  Insane mamas - courts are split as to whether they should be held to reas person standard.

-cts more willing to use subjective standard to judge con neg (as opposed to the neg).


c.  Unforeseeable manner
-if P’s neg creates a risk to himself of a particular harm being brought about in a 
particular manner, P is not con neg if harm occurs in unforeseeable manner.

eg.  R warns S not to go into his room b/c she might cut herself on a broken window; S goes in and gets cut by a knife on the floor = no con neg b/c unforeseeable.


d.  remaining in a perilous situation may constitute con neg.


e.  Con neg v. Failure to Mitigate


Gen’l:  if P fails to mitigate damages after the accident, it is NOT con neg

-con neg usually occurs BEFORE the accident, while failure to mitigate comes after.

2.  Last Clear Chance


-response to D’s claim that P was con neg

Gen’l:  if P was con neg, but can show that the D had the last clear chance to avoid causing the accident, P is NOT barred from recovery.

-applies whenever D is AWARE of P’s danger and does not alleviate it, regardless of whether the P was helpless to avoid the danger or inattentive to a means of avoiding it
-BUT if D did NOT know of P’s danger but SHOULD HAVE, last clear chance only applies if P was helpless ( i.e. does NOT apply if P was inattentive and D was inattentive.

3.  Doctrine of avoidable consequences
Rule:  D is not resp for injuries that P could have avoided by acting reasonably after the accident occurred.


*but cts that have adopted this doctrine aren’t very happy w/ it.

**last clear chance does NOT exist in comp fault juris, only adds to D’s % of fault there

**con neg will lower a P’s recovery in a comp fault juris


-in a con neg state, it’s NOT a good defense to reckless conduct

2.  COMPARATIVE FAULT


-most juris’s have some variation of this

Gen’l:  divides liability between the P and the D(s) based on their relative degrees/%s of fault.

2 TYPES

1)  Pure Comparative Fault (not usually statutory) - min view



-P may recover even if he was more at fault in causing the accident

-jury looks at the facts, determines what P’s total injuries were, then allocates the fault between P and D, then decreases P’s recovery based on his share of the fault.

2)  Modified Comparative Fault - maj view



-almost always statutory, i.e state legislators adopt it

a.  some juris’s:  50% rule - Ps equally or less neg than the D may recover; if P is 51% responsible, he may NOT recover.


b.  other juris’s - P barred if he is 50% neg




*mention both possibilities


c.  when more than one D:




eg.  P - 40%, D1 - 30%, D2 - 30%

-some cts don’t allow P to recover b/c fault greater, others compare P to both Ds and allow it.

*one D may have a right of contribution over the other here - more of a ? of damages.

*watch for the collateral source rule - D does NOT get credit for $ P received from sources not attributable to D (i.e. insurance).




-some juris’s have this, some don’t

3.  ASSUMPTION OF THE RISK

Gen’l:  if P knew of and voluntarily assumed an unreas risk that D created, P is barred completely from recovery

2 TYPES

1.  Express Assumption of the Risk
a.  P may explicitly agree/contract with D in advance of being injured, not to hold D liable for any injuries.


b.  cts will NOT enforce them if they are against public policy




-Policy issues to consider:



1)  relative bargaining power of P and D (i.e. were they in equal position?).

2)  was D performing an impt public service (impt service = ( likelihood of

being enf’d).

3)  was the waiver apparent to the P or to a reas person?

4)  did D offer an alternative?

2.  Implied Assumption of the Risk


-even in the absence of an express A/R, P may still assume a risk if:

1)  P knows of the risk (or some juris’s but not likely, he should have known), AND



2)  P’s actions imply a voluntary assumption of the risk.

eg.  fans impliedly assume the risk when they go to games and are injured as a natural and foreseeable result of the sport.
eg.  cops & firefighters can’t sue for injuries b/c they knowingly and voluntarily ass the risk.

*for states that use comp fault, A/R is NOT a bar from recovery, but just a consideration to be taken into account when determining P’s degree of fault.

**some juris’s treat A/R as a form of con neg (i.e. knowing con neg) 

-Ps know of the risk and voluntarily proceed in the face of it ( write about BOTH implied A/R AND con neg here w/ facts like this.

-w/ unknowing con neg, don’t have to know of the risk and take it on, so DON’T write about implied A/R here (eg.  daydreaming and do something naughty).


*exceptions:  emergency situations; no other viable alternative (eg. save kid from car).

VI.  Strict Liability


-D held liable for injury/damages regardless of fault


-D is morally innocent yet society requires him to pay anyways

2 BASIC AREAS:

1.  HARM CAUSED BY ANIMALS

a.  Trespassing/Stray Animals

     Rule:  if an animal trespasses on P’s land and causes damages, the O is strictly liable

*BUT if O is walking the animal along public road and it strays onto adjoining land, O is NOT S/L.



**O is liable only for damage that is foreseeable from animals of that type



   eg.  sheep bites ankle = no S/L b/c not foreseeable (sheep aren’t ankle-biters)



   eg.  bull goes onto prop and kicks P = S/L


b.  Dangerous Animals

     Rule:  O is S/L for ANY harm that a dangerous animal causes IF:

1)  harm resulted from dangerous propensity which is characteristic of the animal’s species or dangerous propensity particular to THAT animal that the O knew or should have known, AND:



2)  the victim did NOT provoke the animal’s behavior




eg.  bring lion into the community and it bites = S/L


c.  Domestic Animals
Rule:  O is S/L ONLY IF he knew or should have known that the animal had dangerous propensities (i.e. that it would bite).

*first bite rule - O is liable for the 2nd time the animal bites but NOT the first, IF it never showed a propensity to bite before (but if O knew or had reason to know, no free bite).

**provocation is a defense to S/L with animals

2.  ULTRAHAZARDOUS ACTIVITIES

Gen’l:  there can be S/L for activities that involve an inherent and substantial risk of harm


    -if D engages in such an activity, he is S/L for ANY foreseeable harm caused



eg.  operation of nuclear reactors, use/storage of explosives, spraying of crops.

1.  Limitations
1)  S/L extends only to foreseeable Ps who are injured by a kind of risk that made the activity hazardous 

eg.  radiation is foreseeable risk of a nuclear reactor, but if a wall of it collapses b/c of an earthquake, S/L NOT applied b/c that is not the risk that makes the reactor dangerous.
2)  D is NOT liable if P is hurt b/c of his supersensitivity 



3)  proximate cause issue (eg. if lightning strikes TNT truck)


4)  intervening int tort cuts off liability (i.e. A throws match into the truck)

2.  Factors to Determine if the Activity is Hazardous (to see if I should impose S/L)


1)  degree of risk of harm to persons or property.


2)  seriousness of the harm that could result.


3)  whether the activity can be perf’d with complete safety.



4)  whether the activity is commonly engaged in.

5)  is the activity appropriate given where it’s being done? (i.e. non-natural use of

land).

6) cost-benefit analysis - value to the community v. activity’s dangerous 

attributes.

7) is D creating non-reciprocated risk? (if reciprocal, ct less likely to find S/L)

*don't need all of these, they just factor into the fact trier’s decision to see if D should be S/L or not.

3.  Defenses to S/L

1.  Con. Neg.

a.  knowing con neg is a good defense (P knew of the ultra hazardous activity) - P gets all.

b.  unknowing/passive con neg is NOT (P gets everything)

c.  modern trend: (for comp fault juris’s):  all con neg is offset against the amount of the award (knowing OR unknowing).


2.  Assumption of the Risk

-if the P unreas exposed himself to the risk, fully aware of its existence, D is NOT S/L.


3.  Comp fault




-used to reduce damages
VII.  Nuisance


-only can talk about this when there is interference w/ LAND.


-involves a balancing of competing interests.


-do NOT have to be there first in time to be a successful P.


-protects enjoyment of land (unlike trespass - it protects possession of land).

A.  2 KINDS:

1.  Public Nuisance
    *1)  Requires substantial harm/interference


-unlike trespass where nominal damages are awarded even if no harm is done.

     *2)  Requires unreasonable harm/interference


-reas interference = no c/a

     *3)  Injury must be to the public at large


eg.  environmental interests are usually involved

     *4)  Personal harm is separate from public
-if someone wants to sue for damages suffered from a public nuisance, he must show 
that it suffered a different kind of harm that the general public.
  -usually the gov’t or a public official brings suit on behalf of the public.

2.  Private Nuisance
Def:  a substantial and unreasonable interference with a party’s use or enjoyment of its land.


-it can be:

a.  INTENTIONAL (intent to interfere w/ P’s use and enjoyment) - most common form of 

     Nuisance.


b.  UNINTENTIONAL (use rules of neg or S/L with this claim)



-either way, it still must be substantial and unreasonable.

    ELEMENTS (for intentional):


*1)  Intent to interfere w/ P’s use and enjoyment


-usually satisfied w/ D should have known w/ subst cert that nuisance will occur.


*2)  Possessory Interest
-P must have a possessory interest in the land:  tenants, Os, family members, but NOT P staying at a friend’s house, employees, etc.


*3)  Substantial Interference/Damages
a.  nominal injury is NOT enough - P must be actually and substantially discomforted.

b.  whether an interference is substantial is determined by its effect on the avg/reas person - *supersensitive P will NOT recover.


*4)  Unreasonable Interference
        TESTS TO DETERMNE IF IT’S UNREASONABLE OR NOT:

1.  Balancing test - ct balances the harm to the P against the benefits of D’s conduct to the community.



2.  RS2 - Ps should also be reimbursed if the harm to P is substantial OR the harm 


outweighs the utility of the interference to the D.

3.  Regardless of which test is used, ct will also factor in character of the neighborhood, land values, and the nature of the parties.

B.  REMEDIES (3 POSSIBILITIES)

1.  Trad’l:  weigh benefits against harm, D may continue conduct if benefits to society outweigh the harm to the P.

-if P proves that his injuries are greater than the benefits to society, he’ll get an 
injunction and D will have to shut down his operation.


2.  Ct says it’s a nuisance, and P can get money damages but NOT an injunction.


3.  disappearing injunction - injunction granted, but it disappears once D pays past and 


future damages (so D may keep his operation going).

C.  DEFENSES TO NUISANCE - CARGO

1.  Contributory Negligence


-only applies if the P claims the D negligently created the nuisance (unintentional).


2.  Assumption of the Risk
-applies if D engaged in neg or ultra hazardous conduct:  if P acted unreasonably despite knowledge of a nuisance, P will be barred from recovery.



*variation of assumed risk when P “comes to the nuisance:”



   Trad’l:  if D came to an area before P, P barred from recovery

Maj & RS2:  coming to the nuisance is only one factor to look at in the balancing test, 
i.e. to determine if it’s a nuisance or not.


3.  Gov’t Authority
-conforming to local zoning laws is persuasive but not conclusive evid that it’s not a Nuisance.


4.  Others are liable
-when several parties combine to produce a nuisance, each party is only liable for the portion of damages it actually caused.

VIII.  General Tort Considerations

1.  Vicarious liability
- imputes the wrongful conduct of a tortfeasor to a 3rd person who is considered to be resp for the tortfeasors actions - resp arises out of a special relationship.


- need to find a D who compensate P

A.  Respondeat superior - ER liab for the torts that Dr.’s commit while acting w/i the scope of their employment.



-all actions that are closely connected to an EE’s work and are done w/ purpose to 

 advance an ER’s bus interests are w/i the scope of emplymt.

-ER liab for int torts by EE if they were done for the benefit of ER’s business, but if EE acted for personal reasons, ER NOT liab.


B.  Independent contractors
-they are NOT subject to work of the ER - they decide for themselves how to do the work, so ER is NOT liab for his torts.



EXCEPTIONS -  NUN


1.  Nondelegable duties - if duty endangers the public, ER is liable



2.  Ultra hazardous activities - ind/ K’or engaged in very risky/dangerous act.

eg.  Ford hires ind truck driver to drive w/ Taurus attached to the back of his truck, and it falls on me - I have good c/a against Ford.



3.  Negligence - when ind K’or is neg in causing the accident, ER might no be liab.




eg.  truck driver goes 150mph down the hill, then the car crushes me.


C.  Automobile O and driver


Gen’l:  NOT liab for torts of drivers - EXCEPTIONS:



   1.  family car doctrine - household members using car w/ express or implied 



permission = O vicariously liab (might be statutes).



   2.  permissive use/auto consent statutes



-some states:  anyone using car w/ O’s permission = O vic liab

-user must use car w/i scope of O’s consent, eg. I lend car to B to go to movie, 
then B drives 2000 miles and wrecks some lady = me ok, B boned.


D.  Parent-child


Gen’l:  parents are usually not vic liab for the neg of their kids



EXCEPTION:  parents liab for int torts of their kids.

2.  Joint/Concurrent tortfeasors
   1.  JTers that act in concert (Summers v. Tice)

-either planned out what they did together (i.e. conspiracy), or together they knowing created a risk to P.


Trad’l:  they are jointly and severally liable (i.e. each is liab for ENTIRE amt).

   2.  Concurrent tortfeasors

-Ds acted independently but at same time to cause same injury (indivisibly injury).


Trad’l:  they are jointly & severally liable.

**some juris’s use this old approach, i.e. jointly & severally liable, some juris’s now allow juries to assess culpability of the Ds & allow comp fault to divide fault accordingly.

   **some juris’s apply J&S liab only to JTers, and use comp fault for CTFers.

   3.  Contribution
-where J&S liab exists, and one D gets stuck paying the full amt while another D was at fault, the one that got boned might have a c/a in contribution against the one that didn’t pay to 
recover his share of the fault.

BUT gen’l rule:  NO CONTRIBUTION (many complaints w/ this rule).



*where there is contribution, it’s only where Ds were J&S liable

*and where there is contribution, one D can only get only get a c/a when he has overpaid his share, and he can NEVER make another D pay more than his share of the fault.
   4.  Prob w/ settlements - 2 APPROACHES:


1.  Uniform act


1)  jury allocates fault.



2)  decrease total damages by the settling person’s share.

eg.  P v. A (60%), B (40%): before trial B settles for $20,000; after trial w/A, jury says damages are $100K.




so step #2:  100,000 - 40,000 (B’s % share) = A owes 60,000




**but sometimes prob w/ this b/c P might make a profit, so:


2.  NY approach


1)  jury allocates fault

2)  decrease damages by either settling person’s share or settlement amount, whichever is BIGGER.
So, as in above, if B had settled for $45,000 you would subtract the $45,000 instead of the $40,000 (40%) because 45 is obviously larger.  This prevents P from collecting 45 on settlement and 60 at trial = 105.

*then if one D ends up paying more than his share, he has c/a in contribution against other D(s) that haven’t settled or that have higher share of fault.

IX.  Damages


-compensate P - put P in position he would’ve been in had tort not been committed


**P has duty to use reas care to mitigate damages

-but if it’s against her religion, ct will likely find for P - but if P is just afraid of needles, she’s boned - has to be reas.
1.  collateral source rule - P paid $ or gets it from a source not affiliated w/ D (i.e. insurance), D still has to pay full amt and canNOT deduct what the source paid.

**some juris’s (NY) follow coll source rule sometimes, but when P gets gifts/gratuities, D does not have to pay for what P got (but still doesn’t cover insurance).

2.  very speculative calculating future earnings - even more so calculating how much he would 
have made had he not been injured (i.e. could he have made more??).


3.  calculating risk of getting disease
Gen’l:  if P is below the 50% mark in terms of chance of getting it, he gets zero - told to 
come back and sue when he gets it.




-if P is above the 50% mark he gets to jury - vast maj win, so there will be 



some undeserving Ps (i.e. those that never end up getting sick.


4.  adjustments
-most cts reduce awards to present value so Ps don’t get benefits (some ( for inflation).


taxes:  damages for personal injuries  = tax free.


5.  standard to attack an award = excessive when it “shocks the conscience” of app ct

6.  Intangible elements - they’re a debacle

a.  p & S - gen’l:  Ps can’t recover for p & s if they didn’t feel pain, eg. P is comatose after the injury - she only gets p & s for what pain she had after the tort and b4 the coma.

b.  loss of enjoyment of life - gen’l is that P need some awareness that she isn’t having a good time - if jury concludes this then she’ll be awarded.


7.  standard for wrongful death = pecuniary damages go to close-related parties



pecuniary = ec loss, consequences of the injury - medicals, lost earnings, loss of 


custodial care, etc.

nonpecuniary = damages awarded to compensate P for phys & em consequences of the injury (p & s, loss of ability to engage in certain activities, etc.).


8.  negotiations - likely amt P would recover if P prevails, and likelihood P will prevail.
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