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PART ONE:


TOPICS

TOPIC 1

THE COMMON LAW AND THE MODEL PENAL CODE

I.  THE COMMON LAW
The common law is developed by custom and usage in jurisprudence over many years.  Although unlike statutory laws, common law principles are not enacted, they have created a complex legal system that is used in England and the United States.
  The common law is also known as the “unwritten law” since it was formed over centuries of law practice in England and was never recorded.

The English common law, which can be traced back to the thirteenth century, is all the case law that is enforced in England.  By 1600, English judges had created many of today's felonies and misdemeanors, a process that continued through the 1860's.  In addition to specifying the crimes, the judges defined defenses to the crimes including insanity, infancy, self-defense, and coercion.
  During this period the legislature also enacted statutes that created statutory crimes, such as embezzlement and incest.

Many legal scholars consider the American common law to include all English case law and all English statutes enacted before the American Revolution.
  However, this “law” was not the American common law but rather was a starting point for it.
  When the colonists came to America they relied upon those English common and statutory laws that applied to their needs.
  After the Revolution many of the states, through “reception statutes,” formally adopted the applicable English laws that existed.
 

Since the Revolution the common law has developed differently in each state, depending on how the state's courts have interpreted the case law and what laws the courts have adopted.  Thus, each state has developed its own particular common law.
  However, most state legislatures have enacted complex statutory criminal codes and have, in most instances, abolished common law crimes.

There is no federal common law, so conduct is only criminal if there is a federal statute that proscribes such behavior.
  Even though there are no federal common law crimes and many states have abolished common law crimes, the common law remains an indispensable part of our legal system.  The common law is used by federal and state judges for statutory interpretation in a large number of cases,
 in states where common law crimes still exist, in the District of Columbia, and on federal property in states with common law crimes.
  Most importantly, the common law is essential in the legal profession to help understand today's comprehensive criminal codes.


II.  THE MODEL PENAL CODE
The Model Penal Code is considered to be a comprehensive or “ideal” penal code that states can use for drafting new penal codes or for easing existing problems with their own penal codes.  States select which portions of the Code they want to use.

The Model Penal Code was drafted by the American Law Institute which was organized in 1923 in Philadelphia after a committee comprised of law professionals recommended it as a means of improving the American legal system.  The Institute comprises 2500 judges, lawyers, and law professors located throughout the country.  The Institute's purpose is “to promote the clarification and simplification of the law and its better adaptation to social needs, to secure the better administration of justice and to encourage and carry on scholarly and scientific legal work.”

The Institute has drafted the Restatements of Law, Restatement Second, and Restatement Third in various fields of the law.  The Institute has also drafted several other model legal codes in addition to the Model Penal Code.
  When the Institute was organized, its members agreed that substantive criminal law was an area that needed comprehensive reform.  Instead of drafting a restatement of the criminal law that would have affirmed the diverse and extensive statutory law, the Institute drafted a Model Penal Code that was aimed at the necessary reformation.

The need for change in the criminal law was emphasized by Herbert Wechsler who spearheaded the movement to create the Model Penal Code.  Weschsler identified four major problems in the penal law:  (1) the lack of comprehensive treatment of the penal law; (2) substantive defects in the penal law; (3) domination of the penal law by administrators; and (4) widespread criticism of the penal law.

A.  The Lack of Comprehensive Treatment of the Penal Law

Before the Model Penal Code was created, legal resources were not aimed at the development of penal law because the criminal law field was not recognized as rewarding.  This attitude caused legal scholars to focus their time and attention on other areas of the law.  The Model Penal Code became the first document to rectify this situation by covering all aspects of the penal law.

B.  Substantive Defects in the Penal Law
The neglect of the penal law resulted in substantive defects.  Most states had penal codes that relied heavily on common law principles consisting of outdated, inconsistent, and redundant statutes that failed to define legal terms.  This led to legal chaos since it was virtually impossible to know the exact meaning of many statutes.  There were also vast differences among states in their treatment of serious criminal behavior.

C.  Domination of the Penal Law by Administrators
Administrators, who did not properly follow the law, acquired too much control over dispensing penal sanctions.  For example, prosecutors who had considerable discretion in deciding to prosecute a case, oftentimes made decisions based upon their own value systems rather than the law.
  Although such problems with discretion still exist today, a uniform penal code can limit them.

D.  Widespread Criticism of the Penal Law
The penal law was widely criticized, particularly by  social scientists.  Critics viewed the penal law as being ineffective, inhumane, and unscientific.  The law was ineffective because of the high rate of recidivism (repeat criminal behavior) and the large numbers of serious crimes committed.  The law was inhumane because of the cruelty of the punishments dispensed.  The law was unscientific because it was based on deterrence and vengeance rather than advances in modern day psychological sciences that promoted the rehabilitation of criminals.

E.  The Creation and Organization of the Model Penal Code
The first attempt to create the Model Penal Code failed because of a lack of financial support due to the depression.  In 1950, the Code was re-proposed and drafting began in 1952.  The official draft was completed in 1962.

The Model Penal Code is organized into four main parts: (1) General Provisions; (2) Definition of Specific Crimes; (3) Methods of Treatment and Correction; (4) Organization of Correction.

1.  General Provisions
Traditional penal codes, at most, dealt with matters of jurisdiction, limitations, and double jeopardy.  The Model Penal Code goes further and includes the basic principles of criminal liability such as the criminal liability of businesses and other associations; mental elements of culpability; causality; strict liability; complicity; mens rea, justification, and disability defenses to crimes; the inchoate crimes of attempt, solicitation and conspiracy; prohibition of criminal instrumentality and weapons; and the authority to impose sentences for crimes.

2.  Definition of Specific Crimes
Although this section gives comprehensive definitions of specific crimes, some crimes were omitted because of the lack of time or because it was decided that they would be better controlled by a separate regulatory statute.

3.  Methods of Treatment and Correction and

4.  Organization of Correction
Both of these sections essentially call for a reform of the methods and organization of correction.

F.  The Goal of the Model Penal Code
The goal of the Institute in creating the Model Penal Code is best described by Herbert Wechsler:

We are attempting to think through the problems of the law that govern the determination of what conduct constitutes a crime--at least within the major areas of criminality--and also govern what is done or may be done with the offender.  In thinking through these problems we are seeking all the help that we can get.  We look for legal wisdom--a quality that we believe to be both real and relevant--for we are dealing after all with law.  We also look, however, for the knowledge, insight and experience offered by the other disciplines and occupations concerned with crime and its prevention.  Armed with collaboration of this order, we mean to act as if we were a legislative commission, charged with construction of an ideal penal code--properly regardful of realities but free, as legislative commissions rarely are, to take account of long range values as distinguished from immediate political demands.

The hope was that the Model Penal Code would spur a re-examination of existing penal codes.  The Institute wanted jurisdictions to be able to use the Model Penal Code as a model for their own codes.  The Institute wanted states to adopt or adapt provisions of the Model Penal Code to solve problems that existed in their own penal law.

Although, the Institute had hoped that a jurisdiction would adopt the entire Model Penal Code,
 this has not yet occurred.  However, the Code has prompted adoption of revised penal codes in at least thirty-seven states.

There are varying degrees to which some of these Model Penal Code provisions have been adopted or discarded.  For example, Model Penal Code § 2.02, “General Requirements of Culpability,” has been the most widely adopted section.
  On the other hand, Model Penal Code § 210.2 (1)(b), the Code’s “modified” felony murder provision, has only been adopted by one state (New Hampshire).
  Sixteen states had at one time adopted at least part of Model Penal Code § 210.3(1)(B), the Code’s “extreme emotional disturbance” provision for reducing murder to manslaughter.  However, four of these states returned to relying on the common law.
  Also, in 1978, California adopted the Model Penal Code's insanity test only to return to the common law M'Naghten test in 1982.
  In sum, the Model Penal Code is widely used by criminal law professors in teaching criminal law because it provides a uniform penal code to which different state codes can be compared.


TOPIC 2


THEORIES OF PUNISHMENT
A.  FORMS OF MORAL REASONING THAT JUSTIFY PUNISHMENT
(1)  Utilitarianism

(2)  Retributivism

(3)  Hybrids of Utilitarianism and Retributivism

B.  FORMS OF UTILITARIANISM
(1)  General deterrence

(2)  Specific deterrence

(i)  Incapacitation

(ii) Intimidation

(3)  Rehabilitation

C.  FORMS OF RETRIBUTIVISM
(1)  Assaultive retribution, vengeance, or societal retaliation (“just deserts”)

(2)  Protective retribution or principle of personhood

D.  HYBRIDS OF UTILITARIANISM AND RETRIBUTION (ONE EXAMPLE)
(1)  Utilitarian Denunciation

(2)  Retributive Denunciation

E.  CRITICISMS OF FORMS OF UTILITARIANISM AND RETRIBUTIVISM

TOPIC 3

PROPOSED BAD SAMARITAN LAW:  FIRST DRAFT
“One who fails to act to save another from impending death or great bodily harm, when she or he might do so without unreasonable inconvenience, cost, or danger to herself or himself, is guilty of a felony and shall be punished by a term of imprisonment not exceeding three years, a fine not exceeding $10,000, or both.”

QUESTION:  Would you favor the adoption of this statute?  Why or why not?  What amendments would you propose?  What arguments can be made against Bad Samaritan laws in general?  Are the arguments persuasive?


TOPIC 4
ANALYZING CRIMES UNDER THE COMMON LAW AND THE MODEL PENAL CODE

I. THE ELEMENTS OF A CRIME
Crimes are defined by statutory or judicially-created (common law) criteria known as the “elements” of the crime.  The elements of a crime can be illustrated in terms of a CRIME ELEMENTS FORMULA designating the corpus delicti
 (body or substance) of a crime.  Each element of a crime must be proved beyond a reasonable doubt.

The Crime Elements Formula
The CRIME ELEMENTS FORMULA consists of the following:

Act (or Omission to Act) + Mens Rea + Attendant Circumstances + Causation + Result  (-affirmative defenses). 

ACT (or OMISSION TO ACT)  -  The defendant's act (or omission to act in those circumstances where the defendant has a legal duty to act).  An act is not always necessary for criminal liability although it's necessary to see how the criminal law finesses the problem of non-act crimes or omissions.  [Note:  Some commentators use the word CONDUCT instead of ACT.  For this reason, in certain portions of this section, the word CONDUCT will also be used in conjunction with the word ACT.]  

MENS REA  -  The state of mind of the defendant when she or he commits the act with respect to the result.  This element is the main concern of the criminal law.

ATTENDANT CIRCUMSTANCES  -  Special factors that must be present in some, but not all, crimes.  For example, some degrees of burglary will require that it be night-time, or that the invaded structure be an occupied dwelling, etc.  Statutory rape will require that the female be below a certain age, etc.  Attendant circumstances (as we will discuss) most often raise legal difficulties when the defendant claims a mental state mistake about the presence of the circumstance (I thought the building was occupied; I thought she was 19 years old, etc.).

CAUSATION  -  The link between the ACT or CONDUCT and the RESULT.

RESULT  -  The ultimate harm (e.g., death, as in the case of  homicide).  Many crimes do not require that an ultimate harm occur.  For example, drunk driving does not require that any physical harm occur to anyone.  

AFFIRMATIVE DEFENSES  -  These are the reasons for exculpating defendants who have otherwise been shown to have fulfilled all the required elements of the crime (e.g., justifications and excuses).  Most often, the defendant bears the burden of proving the affirmative defenses.

ACTUS REUS  -  According to Dressler, the ACTUS REUS “requires proof of a voluntary act by the defendant or, occasionally, an omission by her when she has a legal duty to act (the ACTUS) that results in the harm to society prohibited by the offense in question (the REUS).”  The ACTUS REUS consists of four elements:  (1) ACT (or OMISSION TO ACT) + (2) ATTENDANT CIRCUMSTANCES + (3) CAUSATION + (4) RESULT.  In this sense then, a CRIME = ACTUS REUS + MENS REA.  The mens rea of a crime can also be negated by AFFIRMATIVE DEFENSES. 

NOTE:  Not all crimes contain all of these elements.  Most crimes have only some of these elements.  The CRIME ELEMENTS FORMULA consists of all the elements any one crime could possibly have.

II.  THE COMMON LAW “OFFENSE ANALYSIS” APPROACH VS. THE MODEL PENAL CODE “ELEMENT ANALYSIS” APPROACH IN ANALYZING MENS REA
There exist in the common law over eighty mens rea terms.  Such a range in terms has caused considerable confusion.   Section 2.02 in the Model Penal Code clarifies mens rea analysis, however, because the eighty or so mens rea terms existing in prior criminal codes narrow in the Model Penal Code to four:  PURPOSE, KNOWLEDGE, RECKLESSNESS, and NEGLIGENCE (See Chart I).  

Each of these four Model Penal Code terms is defined in relation to each OBJECTIVE ELEMENT of an offense, i.e., conduct, attendant circumstance, or result (See Chart I).  The drafters of the Model Penal Code have developed general rules to eliminate any confusion that may be created when a legislature does not specify a mens rea requirement to indicate whether a stated mens rea term applies to one or to all of the OBJECTIVE ELEMENTS of the offense.  See Model Penal Code § 2.02(3)-(4).

The common law and the Model Penal Code also have different approaches toward analyzing the mens rea of an offense.  The common law and older codes often defined an offense to require only a single mens rea specification (for example, intending to have forced intercourse, intending to inflict a battery, etc.).  Under a common law “offense analysis” approach, then, one spoke of intentional offenses, reckless offenses, and negligent offenses.

Keep in mind, however, that in many traditional common law statutes, no mens rea term appeared.  Alternatively, the mens rea term was obscure or grammatically ambiguous.  Thus, due to legislative failures, the mens requirement resulted either in:  (1) SILENCE (e.g., a legislature makes it a crime to “sell liquor to a police officer who is on duty”); (2) OBSCURITY (e.g., Regina v. Faulkner, where the statutory language suggests that parliament intended a mens rea of some sort, but what sort?); or (3) GRAMMATICAL AMBIGUITY (Regina v. Cunningham, where it is not clear whether the mens rea term “malicious” modifies the “results” or the “conduct” elements, thereby also raising a problem of obscurity).

In contrast to the common law, however, the Model Penal Code's move toward an “element analysis” approach provided detailed definitions of the different types of mens rea specifications (see Model Penal Code § 2.02).  Under the Model Penal Code, then, a mens rea requirement may exist for each material element of an offense.  In addition, the mens rea requirement may be different for different elements of the same offense.  Therefore, different degrees of culpability may be required with respect to different elements of the same offense.

  
For example, under Model Penal Code § 220.2(3)(a), a person who knowingly or recklessly fails to take reasonable measures to prevent a catastrophe commits a misdemeanor if he knows he has a duty to take such measures.

As another example provided by Robinson and Grall (1983), under Model Penal Code § 213.5, indecent exposure may be defined as follows: “A person commits a misdemeanor if, for the purpose of arousing or gratifying sexual desire . . . he exposes his genitals under circumstances in which he knows his conduct is likely to cause affront or alarm.”  Thus, knowledge is required for some elements whereas purpose is required for others.

As Robinson and Grall (1983) note, however,

[t]he offense analysis approach continues even though it is not clearly viable even within its own terms.  Unlike the “wickedness” notion, which could be applied generally, the specific state of mind requirement necessarily involves recognition of the multifaceted nature of the mental state for each offense (see, e.g., Regina v. Faulkner).  Under offense analysis, burglary requires an intention to commit a felony within a dwelling at night.  Yet, this “intention” requirement has several distinguishable parts:  the intent to enter, the intent to do so at night, the intent that the building be a dwelling, and the intent to commit a felony within.  Just as a broken clock is correct twice a day, offense analysis can accurately describe the culpability elements of an offense only if the same level of culpability (e.g., intention) is fortuitously the appropriate one for each element of an offense.  But where different culpability levels are appropriate for different elements, offense analysis fosters definitions that obscure but do not eliminate the confusion.
  

For many offenses, one particular element may be of central concern.  Some murder statutes require that an actor intend to kill another human being, and some manslaughter statutes require that an actor be reckless as to causing the death of another human being.  Thus, murder is commonly described as an “intentional” or “knowing” offense, and manslaughter as a “reckless” offense.  But even with murder, where a single culpability [mens rea] - culpability as to causing death- is of central concern, other culpability [mens rea] issues exist.  An independent culpability element of homicide concerns the deceased's status as a “human being.”  A homicide case may hinge, for example, upon a doctor's state of mind as to whether an aborted fetus had matured into a “human being.”  While intention may be the proper mental state [mens rea] to require for the objective element of “causing death,” it may not be the appropriate mental state to require for the objective element of status as a “human being.”  [Again, remember that the term OBJECTIVE ELEMENT refers to a conduct, result, or circumstance element of an offense.] 

 
Because such questions can arise, they must be dealt with under any culpability scheme.  Under offense analysis, these issues are frequently resolved by reference to a body of law that is conceived as separate from the definition of the offense, such as the law of mistake or accident.  In other instances, such issues are deemed questions of first impression that, in the absence of controlling legislative history, courts feel free to decide on the basis of public policy arguments.  [In Regina v. Prince, for example, the court apparently relied on the policy against taking a young woman from her father's care and concluded that the legislature intended to impose punishment regardless of the defendant's culpability [mens rea] as to the victim's age.]  Too frequently, counsel, who view the case from the perspective of offense analysis, simply fail to raise such issues.  Element analysis does not create these kinds of issues, but simply acknowledges their existence and dramatically serves to expose and interrelate the variety of issues that are necessarily inherent in the definition of an offense.

Paul H. Robinson & Jane A. Grall, Element Analysis in Defining Criminal Liability:  The Model Penal Code and Beyond, Stanford L. Rev. 681, 689-91 (1983) (quoted with modifications).

The first question you want to ask, then, in analyzing any offense or criminal law statute is whether the offense or statute was derived from the common law or from the Model Penal Code.  If it was derived from the common law, it will be difficult if not futile to analyze it according to the standards of the Model Penal Code as the problems in your CASEBOOK on pages 225-226 illustrate.


III.  EXAMPLES OF ANALYZING ELEMENTS OF DIFFERENT CRIMES
As we have mentioned, not all crimes have all the elements provided in the CRIME ELEMENTS FORMULA.   

Example One:  Common law larceny is the “trespassory taking and carrying away of the personal property of another with the intent to permanently deprive the owner of the property.”  The ACT or CONDUCT is the “taking and carrying away” and the MENS REA and ATTENDANT CIRCUMSTANCES are the “intent to permanently deprive the owner of the property.”  There is no RESULT element here.

  
Note that the crime of larceny is construed so that all of the elements occur at the same time.  So, if you drive off with the car of another without the immediate intent of keeping it forever, but you develop that intent later on, it is not larceny.  The elements of larceny have to occur simultaneously, or concurrently.  

Example Two:  Burglary is the “breaking and entering of the dwelling-house of another at night with the intent to commit a felony therein.”  The ACT or CONDUCT and ATTENDANT CIRCUMSTANCES are “the breaking and entering of the dwelling house of another at night” and the MENS REA is the “intent to commit a felony therein.”  There is no RESULT element here.

However, consider the following definition of a crime which includes all the possible types of elements of the CRIME ELEMENTS FORMULA.

Example Three: “intentional killing of a federal officer in the performance of her duty” (see 18 U.S.C. §§ 1111-14).  

In order for a defendant to be guilty of this crime, 

(1) the federal officer must be killed (the RESULT),

(2) the defendant's conduct must have been the cause of death (the ACT or CONDUCT and CAUSATION),

(3) the victim must have been a federal officer performing her duties at the time of the homicide (the ATTENDANT CIRCUMSTANCES), and

(4) the defendant must have intended to kill the victim (the accompanying MENS REA for the act and RESULT of the killing).

Because the United States Constitution requires the prosecution to prove every element of a charged crime “beyond a reasonable doubt,” unless the prosecution is able to meet this burden, the defendant cannot be convicted of this crime.

For example:  Suppose that the defendant negligently kills the federal officer.  Then the defendant may be guilty of negligently killing a federal officer, but she could not be guilty of intentionally doing so, a crime that carries a more serious penalty than its “negligence” relative.  

Another example:  Suppose the victim turns out not to be a federal officer at all, but an imposter.  In that case, the defendant may still be guilty of some type of non-federal homicide offense and of attempted homicide of a federal officer, but must be acquitted of the intentional killing of a federal officer because the required definitional attendant circumstance is lacking.  Thus, if a definitional element of guilt is absent, there can be no criminal liability for a crime requiring that element.  

Even if the prosecutor can prove all the definitional elements of a crime, however, the defendant might still be acquitted if she had an AFFIRMATIVE DEFENSE of justification or excuse.  A justification exists if the defendant's behavior, although otherwise satisfying the definitional requirements of criminal liability, was the socially preferred or “right” thing to do under the circumstances because the “balance of evils” was positive and she or he acted for the socially desirably reason.  For example, the “intentional killing of a human being” is a standard definition of murder, but if a defendant intentionally killed an unlawful aggressor who threatened the defendant with deadly force, the killing will be justified under the defense of “self defense.”  In cases of justification, the defendant is a rational and responsible actor, but she or he is not criminally liable because her or his conduct is socially desirable under the circumstances.

In contrast, an excuse exists if an actor commits undeniably undesirable and criminal behavior but is not responsible because  she or he acted nonculpably irrationally, as in the excuse of legal insanity, or was compelled to offend, as in the excuse of duress.  For example, a defendant who intentionally killed a federal officer in the performance of her duties because the defendant delusionally believed that all federal agents were part of an international plot to rob the defendant of her or his mental powers may be excused under the defense of legal insanity.

What if you encounter a crime where the mens rea terms are silent?

Example Four:  Assume that Congress makes it a crime to “sell liquor to an on-duty police officer.”  A person guilty of this crime can be punished for up to one year in prison.

We want to examine this statute under the Model Penal Code.  Note first that none of the four Model Penal Code terms appears in Example Four.  Does this mean strict liability?

First look at § 2.02(1) of the Model Penal Code.  One of the four mens rea states must be applied to each element of the offense.  What is the ACT or CONDUCT?  Selling.  What are the ATTENDANT CIRCUMSTANCES?  Liquor, on-duty police officer.  

These are all material elements of the offense.  See Model Penal Code § 1.13(10) for a definition of MATERIAL.  Unless this offense falls into Model Penal Code § 2.05, some culpability must be required for the four elements.

Next, look at § 2.05 to see whether this is applicable to our offense.  The first exception (§ 2.05(1)(a)) is where the offense is a violation.  Is our offense a violation?  Look at § 1.04 which distinguishes violations from crimes.  Our offense is a crime because it can be punished for up to one year in prison.   The second exception (§2.05(1)(b)) is also not applicable here because we are considering that this is not a strict liability offense.  

Thus, since our offense is a crime and there is no strict liability, we know conviction can be had if one of the culpability states exists for each of the four elements.  Under § 2.02(3), we already know that some culpability state is required - recklessness or worse for each of the elements.  Thus, if you draft a statute and it says nothing at all, you are assuming “recklessness or worse” as a culpability state.  This recklessness fall-back provision also implies that criminal liability based on negligence is exceptional.  As a rule, negligence rarely appears as a culpability state.

In general, then, § 2.02(3) embodies the Model Penal Code's normative judgments.  It makes the legislative process of crime definition easier because the legislature does not have to specify culpability states.

Suppose instead that the legislature in a Model Penal Code jurisdiction makes it a crime to “knowingly sell liquor to an on-duty police officer.”  What then must the prosecutor prove?  According to § 2.02(4), the mens rea or culpability term "knowingly" covers the whole offense.  The assumption is that the same culpability state is to apply to each of the elements of the offense.  Thus, § 2.02(4) resolves the kind of ambiguity that occurred before the Model Penal Code was created.

In general, the easiest statutes or crimes to analyze are those where there is silence, in which case, under § 2.02(3), the prosecutor proves recklessness or worse for every material element of the offense (except for conduct, see Example Five).  However, if the statute or crime contains at least one mens rea term, that mens rea term applies to the whole offense, i.e., every element of that offense, UNLESS that term is “set off” from the rest of the definition of the crime and clearly applies only to one particular element of the offense (see the indecent exposure example).  If a mens rea term is set off, say, through the use of commas, so that it applies to only one or a few elements of an offense but not all the elements of an offense, then those elements that have no mens rea term fall back to the recklessness or worse default of Model Penal Code § 2.02(3).  

Notice, however, that although “recklessness or worse” under § 2.02(3) is the fallback, this fallback does not apply to conduct, as Example Five illustrates (see also Chart I).         

Example Five:  As we have noted above, under Model Penal Code § 213.5, “a person commits a misdemeanor if, for the purpose of arousing or gratifying sexual desire . . . he exposes his genitals under circumstances in which he knows his conduct is likely to cause affront or alarm.”

But consider Robinson and Grall's (1983) analysis of this provision in light of § 2.02(3):

As the offense definition quoted above illustrates, more than one mental state requirement for an offense may be stated explicitly in the offense definition.  But while some level of culpability must be required for each element of an offense, offense definitions rarely include a culpability requirement for every objective element of the offense.  The indecent exposure offense definition quoted above, for example, does not specify the culpability requirement that is applicable to the element of “exposes his genitals.”  Must the defendant be purposeful, knowing, reckless, or only negligent as to exposing his genitals?  General rules of construction supply the appropriate culpability requirement when the Model Penal Code offense definition leaves a gap as to an objective element.  

Model Penal Code § 2.02(3) supplies culpability requirements where offense definitions do not specify culpability for particular objective elements.  Section 2.02(3) reads in “recklessly” for all circumstance and result elements.  And, because of the Code's failure to define reckless conduct, it reads in “knowingly” for all conduct elements. [Refer to Chart I.]  An application of § 2.02(3) to the definition of the following indecent exposure offense quoted above results in the following complete offense definition:

“A person commits a misdemeanor if, for the purpose of arousing or gratifying sexual desire . . . he knowingly engages in conduct by which he recklessly causes the exposure of what he is aware of a substantial risk (i.e., reckless) are his genitals under circumstances in which he knows his conduct is likely to cause affront or alarm.”

Obviously, such a comprehensive statement is rather contorted and difficult to understand.  Moreover, the culpability requirements read in to complete the offense definition present significant issues less frequently than do other elements.  Precisely for these reasons, a general provision such as Model Penal Code § 2.02(3) is most useful.  It provides a comprehensive statement of all culpability requirements as well as a readable offense definition.  Such general provisions can be used to provide the proper mental state requirements because reckless is generally accepted as the theoretical norm.

The absence of a specified culpability requirement does not mean that culpability is not required.  Modern codes permit strict liability in very limited instances, generally only for the least serious offenses, such as traffic violations.  Model Penal Code §§ 2.02(1) and 2.05, and similar provisions in state codes, require culpability for all elements of all offenses other than offenses classified as “violations.”  In some jurisdictions, when culpability is not required, a phrase such as “in fact” is inserted at the appropriate place in offense definition to signal the absence of any culpability requirement.

Legislatures can deviate in two ways from the Model Penal Code's norm of recklessness contained in § 2.02(3).  First, as illustrated above, the legislature may modify a code offense definition by explicitly designating a culpability requirement other than recklessness for a particular objective element.  Second, the legislature may provide that a single culpability requirement will apply to every element of an offense.  This second alternative is provided by § 2.02(4), which codifies a general rule of statutory construction requiring that a stated culpability term be applied to all elements of the offense.  Thus, where the offense of causing a suicide is defined to punish one who “purposely causes such suicide by force,” the actor must be purposeful as to the conduct, the effecting force, and the result of causing another to commit suicide.  Normal rules of statutory construction would no doubt generate the same result.

Model Penal Code sections 2.02(1), 2.02(2), and 2.02(3) commit the Code, and nearly all modern codes following its lead, to a system of element analysis.  

Robinson and Grall (1983), pp. 699-702 (quoted with modifications).

Example Six:  Dressler (1987, pp. 111-112) provides a Four-Step Analysis for using Model Penal Code § 2.02 (quoted below with modifications).

In order to determine whether the Defendant possessed the mental state or mental states required for an offense the use of the Code must apply a four-step analysis.                                             

First, parse the definition of the offense in order to identify its ACTUS REUS.  As an illustration, we shall discuss the offense of rape, hypothetically defined as “knowingly having sexual intercourse with a woman not one’s wife without her consent.”  The ACTUS REUS of this offense is “sexual intercourse with a woman not one's wife without her consent.”

Second, separate the ACTUS REUS into each of its constituent elements.  In our example, we would divide this crime into “sexual intercourse” (element A), “with a woman,” (B), “not one's wife” (C), and “without her consent” (D).

Third, determine what mental state is required as to EACH of these ACTUS REUS elements.  The hypothetical rape statute requires proof that the Defendant acted “knowingly,” but as to what ACTUS REUS elements does this term apply?  Rather certainly the Defendant must “knowingly have sexual intercourse.”  Must he also act “knowingly” as to the other elements of the offense?  It is at this point that the Model Penal Code provides useful guidance not ordinarily available in non-Model Penal Code codes.

The Model Penal Code states that if the offense provides a mens rea term “without distinguishing among the material elements thereof, such [culpability] provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears.”  See Model Penal Code § 2.02(4).  In the rape statute, therefore, unless some other legislative purpose is evident, the prosecution must prove that the defendant acted “knowingly” regarding material elements A, B, C, and D.

Model Penal Code statutes need not be defined in terms of a single mental state.  For example, “rape” might be defined as “purposely having sexual intercourse with a woman not one’s wife with knowledge that she did not consent.”  Applying the rules of the Code this would mean that the prosecution would be required to prove that the Defendant acted “purposely” as to material elements A, B, and C, but regarding element D (lack of consent) “knowledge” suffices.  

The fourth step in § 2.02 analysis is to determine whether the Defendant has the requisite culpability.  To do this, of course, the facts of the individual case must be analyzed in order to determine whether each ACTUS REUS element of the offense was committed with the appropriate MENS REA, as previously identified.

IV.  SPECIAL (NARROW) AND GENERAL (BROAD) MENS REA VS.

SPECIFIC AND GENERAL INTENT
Kadish and Schulhofer use the words “special and general” mens rea - whereas Dressler uses the perhaps clearer set of terms, “narrow and broad” mens rea - as a helpful way to categorize distinctions among types of mens rea.    Be certain to distinguish special (narrow) and general (broad) mens rea from the terms “specific and general” intent, however.  As will be noted below, the terms “specific and general intent” apply only to special (narrow) mens rea.  

Special (Narrow) and General (Broad) Mens Rea
“Special” (narrow) mens rea refers simply to the mental state required by the definition of a criminal offense as a criterion for criminal liability.  Special mens rea is one of the definitional “elements” of a crime that the prosecution must prove to convict a defendant.  In Example Three above (Part III of this Handout), concerning the intentional killing of a federal officer, intent is the required special mens rea because guilt requires that the killing be intentional.  A defendant who killed a federal officer unintentionally by dangerous driving of an automobile cannot be guilty of intentional killing under the definition given because the defined required mens rea state was absent.  Modern special mens rea terms, such as intent or knowledge, have ordinary language, common sense definitions.  The definition of special mens rea does not include the requirement that the defendant have a bad character or a bad motive, and a quite crazy defendant may possess the requisite special mens rea.  

The requirement of special mens rea means only that a defendant must commit the prohibited act with the definitionally requisite mental state.  The reasons, goals, or purposes that motivate a defendant are not part of the definition of crimes, although the defendant’s motivation may be an important evidentiary clue to what special mens rea, if any, was formed.  See, e.g., V. Bugliosi & C. Gentry, Helter Skelter:  The True Story of the Manson Murders (1974) (discussing the search for Charles Manson's motives in the Tate-LaBianca murders - which were based on Manson’s unique interpretation of the Book of Revelation and some of the music of the Beatles - in order to aid getting a conviction).  Thus, any person who kills a federal agent “on purpose” for any motivational reason, no matter how nefarious, laudable, or crazy the reason may be, has the required special mens rea for that crime because she or he killed intentionally.

“General” (broad) mens rea is simply a synonym for criminal blameworthiness, which may exist because (a) the definitional elements of a crime are present and affirmative defenses are absent, or (b) may not exist because either the definitional elements of a crime are absent or an affirmative defense is present.  The absence of special mens rea or the presence of an affirmative defense deprives a defendant's deed of crime blameworthiness and produces acquittal.  

To use an unrealistic but familiar example used from the authors of the Commentaries to the Model Penal Code, suppose a defendant strangled her spouse to death in the belief that she was really squeezing a lemon.  This defendant lacked the special mens rea for intentional homicide because it was not her purpose to kill a person, and she lacked general mens rea - she was not criminally blameworthy - both because she lacked special mens rea and because she had the affirmative defense of legal insanity.

General mens rea is the broader usage intended by the legal maxim, “actus non facit reum, nisi mens sit rea” (a guilty act is not a crime without a guilty mind), and this broad usage of mens rea is often confused with the narrow, technical usage of special mens rea.  Thus, when confronted with the term “mens rea,” be careful to distinguish whether the speaker or writer intends the narrow or broad meaning.  

Specific and General Intent
In discussing special mens rea, the common law often distinguishes between “specific intent” crimes and “general intent” crimes for the purpose of identifying required mens reas and also to establish when special mens rea defenses are appropriate.  

To begin, one must distinguish between the “special mens rea/general mens rea” division from the “specific intent/general intent” division.  You will recall that special (narrow) mens rea is simply a non-technical term meaning an “element” of a crime, the mental state required by the crime's legal definition, and that general (broad) mens rea is a non-technical synonym for blameworthiness.  Specific intent and general intent, in contrast, are either types of special mens reas or classes of offenses that are differentiated according to the type of special mens rea that defines the class.  In essence, then, the specific intent/general intent division is a subset of special (narrow) mens rea doctrine.

No uncontroversial definition of specific and general intent exists.  The most common usage, however, is to distinguish between crimes that require only the purpose that must accompany the prohibited act - general intent - from crimes that require a further purpose.  For example, as we have noted before, common law burglary is defined as “breaking and entering of the dwelling of another in the night with the intent to commit a felony therein.”  Note that this crime requires two distinct purposes - the purpose to break and enter (the prohibited act) and the further purpose to commit a felony (theft, for example).  Because this crime requires both the purpose to commit the prohibited act and a further purpose, it is a specific intent crime.  Suppose, however, the defendant had only the purpose to break and enter (she was cold and wanted to get warm, for example).  In this case, the defendant would be guilty of criminal trespass, a general intent crime because it requires only the purpose to commit the prohibited act (breaking and entering).

Simple assault and assault with intent to kill are further examples of general and specific intent crimes.  (Kadish and Schulhofer discuss this example further in your Casebook on page 230.)  Note that in these examples the intents required are nothing more than “purpose” and that they are all elements of the various crimes, that is, instances of special mens rea.  Note too that this definition of the distinction between specific and general intent treats as general intent crimes all offenses that require only recklessness or negligence.  In these cases, general intent does not refer to a purpose at all, but only to a special mens reas other than purpose.

If the distinction between specific and general intent is still confusing to you, you are not alone.  The law in this area is very unclear.  Many commentators have called for an elimination of the distinction, a call that has been followed by the Model Penal Code, which does not use the distinction.  Moreover, when the distinction is used, many courts have not hesitated to “misclassify” a crime in order to reach a preferred result, thus further confusing an already muddled division.

Why, then, does the law draw the distinction?  Why don't legislatures and judges simply decide which special mens rea should accompany each other element of a crime and stop there?  The answer is that the distinction is the outcome of the common law’s historical attempt to create special mens rea “defenses” (e.g., mistake, intoxication, and, as we have discussed briefly, “diminished capacity”) and, in the modern era, to adjudicate these “defenses” using the common law distinction.  In sum, the law developed different rules for the application of special mens rea defenses to specific intent crimes and to general intent crimes. 

Sources:  Stephen Morse, The “Guilty Mind:”  Mens Rea, in D.K. Kagehiro and W.S. Laufer (eds.), Handbook of Psychology and Law (1992); W. LaFave & A. Scott, Criminal Law (2000).


V.  ADDITIONAL CLARIFICATIONS
A.  Clarifications of the Different Mental States
(quoted from:  John Kaplan & Robert Weisberg, Criminal Law 132-33 (1991)).

If we agree that, in general, some blameworthy state of mind must attach to a voluntary act in order to justify the condemnation of the law, the issue does not end here.  We can, in various ways, specify different kinds of blameworthy states of mind.  As we will see, the modern trend in American jurisdictions is to use the categories of blameworthiness adopted and refined by the Model Penal Code.  Though these are not the only ways one could slice the concept of a blameworthy state of mind, they do accord with certain of our basic intuitions.

Imagine for instance a parent who has come into a room and found that her child has just smashed a valuable vase:

Mother:  You smashed that vase deliberately?  (This is her most serious charge -- that the child’s conscious object was to break the valuable vase; in other words, that the child had “purpose.”)

Child:  No, that is not what I wanted to do at all.  I didn’t want to break the vase.

Mother (presumably trained as a lawyer):  Even if that is true, you knew that when you let the vase hit the ground it would break, even though you might only have wanted to make a loud noise.

Child:  No, I did not know that it would break at all, especially since my friend dropped a vase at his house and it didn’t break, but I realize now that his is made of unbreakable plastic.

Mother:  Even so, you knew that the vase might break.  You recognized the risk when you dropped it or threw it to the ground, and despite this recognition you acted anyway.  You took the chance.  In other words, you were reckless.

Child:  No, I didn’t.  It never occurred to me that the vase might break.  I was sure it wouldn't.

Mother:  In that case, you should have known that the vase would break.  You are six years old and we expect a six-year-old to have knowledge that such a result would occur.  In other words, you were negligent.

Child:  From now on you can expect me to have this knowledge, but it is too much to ask of a six-year-old, who has had no previous experience dropping vases, to realize that they might break.

Mother (adopting a kind of mental state that the Model Penal Code did not use but certainly is now familiar to you from the reasoning of Baron Bramwell in Regina v. Prince):  You should not have been playing with the vase to begin with.  You should have been in your room resting at the time.

Child:  In that case, I should be punished only for not resting in my room or for playing with the vase, but not for the more serious offense of breaking it.

Mother (impressed with her child's argument for his lack of blameworthy state of mind with respect to the vase, but nonetheless eager to punish):  It does not matter;  I will punish you for breaking the vase because you are strictly liable.

Child:  This is fundamentally unjust.

B.  Culpability Terms Defined in Relation to Each Objective Element
(quoted from: Kaplan & Weisberg at 135-37) (quoting Robinson & Grall at 694-99))



Consider the following effort by Professors Robinson and Grall to clarify the Model Penal Code definitions:

The Model Penal Code distinguishes between culpability terms as follows:  A person acts “purposely” with respect to a result if his conscious objective is to cause such a result.  A person acts “knowingly” with respect to a result if it is not his conscious objective, yet he is practically certain that his conduct will cause that result.  The essence of the narrow distinction between these two culpability levels is the presence or absence of a positive desire to cause the result;  purpose requires a culpability beyond the knowledge of a result’s near certainty.  In the broader sense, this distinction divides the vague notions of “maliciousness” or “viciousness” from “callousness.”  The former may simply be an aggressively ruthless form of the latter, which is perhaps the very quality that distinguishes the two levels of culpability.

A person acts “knowingly” with respect to a result if he is nearly certain that his conduct will cause the result.  If he is aware only of a substantial risk, he acts “recklessly” with respect to the result.  The narrow distinction between knowledge and recklessness lies in the degree of risk -- “highly probable” versus “substantial” -- of which the actor is aware.  The important distinction between recklessness (and lower levels of culpability) and both higher levels of culpability is that we condemn purposeful and knowing conduct for being “wilful,” while we merely scold reckless conduct for being at most “careless.”  An offender whose conduct falls within the first category is often condemned for “intentional” conduct;  one in the latter is scolded for “taking risks.”

A person acts “recklessly” with respect to a result if he consciously disregards a substantial risk and acts only “negligently” if he is unaware of a substantial risk he should have perceived.  The narrow distinction lies in the actor's awareness of risk. The distinction, one of the most critical to criminal law, between negligence and all three higher levels of culpability, reflects that a defendant acting purposely, knowingly, or recklessly is aware of the harmful consequences that may result and is therefore both blameworthy and deterrable, but a defendant acting negligently is unaware of harmful consequences and therefore is arguably neither blameworthy or deterrable.  While most reject this view of negligence culpability, all nonetheless recognize that negligence represents a lower level of culpability, qualitatively different from recklessness because the negligent actor fails to recognize, rather than consciously disregards, a risk.  For this reason, recklessness is considered the norm for criminal culpability, and negligence is punished only in the exceptional case.

A person who fails to appreciate the risk that his conduct will cause a specific result is “negligent” only if that failure “involves a gross deviation that the standard of care that a reasonable person would observe in the actor's situation.”  Thus, unless he grossly deviates from the standard of care that a reasonable person would observe, an actor is not negligent and, at least in the eyes of the criminal law, is without recognizable fault.  Liability imposed for faultless conduct is termed “absolute” or “strict” liability.  The narrow distinction between negligence and strict liability focuses on whether the defendan’'s awareness of the risk is a failure to meet the objective standard of the reasonable person.  The broader distinction between the four categories of culpability and faultlessness is between conduct that grossly deviates from that of the reasonable, law-abiding person and conduct that does not and is therefore not blameworthy.  Theoretical objections to strict liability understandably stem from a reluctance to punish conduct that is not unreasonable.

Model Penal Code section 2.02(2) defines each culpability term with respect to each of the three kinds of objective elements:  conduct, circumstance, and result.  Chart I (below) gives the section 2.02(2) definition for each variation.

The Code’s definition of each culpability term with respect to each kind of objective element of an offense reflects a fundamental and critical principle of the Code's culpability scheme:  Different degrees of culpability may be required with respect to different elements of the same offense.  [Thus Model Penal Code §241.5 defines the crime of Falsely Incriminating Another as:

A person who knowingly gives false information to any law enforcement officer with purpose to implicate another commits a misdemeanor.]


CHART I


(from Kaplan & Weisberg)

MODEL PENAL CODE §2.02(2) CULPABILITY DEFINITIONS

A person acts [culpability level] with respect to [type of objective element] when:

	
	TYPE OF OBJECTIVE ELEMENT

	
	Circumstance
	Result
	Conduct

	Purposely
	he is aware of such circumstances or hopes they exist
	it is his conscious object ... to cause such a result
	it is his conscious object to engage in conduct of that nature

	Knowingly
	he is aware ... that such circum-stances exist
	he is aware that it is practically certain that his conduct will cause such a result
	he is aware that his conduct is of that nature

	Recklessly
	he consciously disregards a substantial and unjustifiable risk that the  material  element exists
	he consciously disregards a substantial and unjustifiable risk that the material element ... will result from his conduct
	

	Negligently
	he should be aware of a substantial and unjustifiable risk that the material element exists
	he should be aware of a substantial and unjustifiable risk that the material element ... will result from his conduct
	



TOPIC 5

PROBLEMS WITH THE MODEL PENAL CODE
If you find that the Model Penal Code is confusing and ambiguous, you have good legal instincts.  Robinson and Grall (1983) discuss some of the problems with the Model Penal Code that you will encounter.  Excerpts of their discussion (quoted below with modifications) are presented to:

(1) clarify the confusion, 

(2) provide you with some relatively sophisticated tools for analyzing an offense under the Model Penal Code, and

(3) enlighten you about the sorts of problems that you will find with other codes and statutes in the law.

What you want to do when you encounter a crime or statute in this course is identify the alternative types of interpretations that may be applied to that crime or statute under the Model Penal Code, and then note which ones make the most sense.


I.  CONFUSION AND AMBIGUITIES IN MODERN CULPABILITY SCHEMES

(quoted with modifications from Robinson and Grall (1983))
The Model Penal Code culpability (mens rea) scheme is a great improvement over “the variety, disparity, and confusion” of judicial definitions of the “requisite but elusive mental element” that existed prior to its advent.  As is nearly always the case with reform, however, even this great advance has its shortcomings.  All jurisdictions that follow the Model Penal Code’s formulation face a variety of common difficulties, and in some cases, states have made matters still worse by tinkering with the scheme's provisions without fully understanding the implications of their changes.

A.  The Use of Undefined Culpability Terms
Despite their adoption of a limited number of defined culpability terms, many jurisdictions have failed to restrict their drafting to the defined terms.  For example, while purporting to adopt the Model Penal Code scheme of precisely defined culpability terms, New Jersey at one time used terms such as “carelessly,” “heedlessly,” “wanton,” “willful,” “intent,” and “criminal negligence,” without defining them.  Such undefined terms obviously undercut the Model Penal Code's advances in clarity, consistency, and predictability, characteristics particularly important in a criminal code.

B.  Difficulties in Determining Whether an Objective Element is a Conduct, Attendant Circumstance, or Result Element
A major defect of the Model Penal Code is its failure to define adequately the three kinds of objective elements of an offense - that is, to distinguish conduct, circumstance, and result elements.  For example, is “obstructs” (see Model Penal Code § 250.7) a conduct or a result element?  Does “insults another in a manner likely to provoke violent response” (see Model Penal Code § 250.4(b)) consist of a single conduct element or of one conduct element and one or more attendant circumstance elements?  Does “the death of another human being?” (see Model Penal Code § 210.1) consist of a single result element or of a result element and an attendant circumstance element?

Precise definitions of these three categories are important because such categories are used as terms of art in many places in the Code (see, e.g., Model Penal Code § 2.03).  Perhaps even more important, a precise definition is essential for proper application of the defined culpability terms.  For example, to act “purposely” with respect to “conduct” or in causing “a result,” an actor must have such elements as his conscious object; but to act “purposely” with respect to an “attendant circumstance,” an actor need only be aware of such circumstance or hope that it exists.  

Because of this asymmetry in the definitions of culpability as to different kinds of elements, the classification of an element becomes critical.  The precise culpability requirements cannot be determined until each objective element of an offense definition is properly characterized as involving either “conduct,” an “attendant circumstance,” or a “result.”  The Code does not define “result” or “circumstance.”  It defines “conduct,” but uses seemingly contradictory forms of that term in different Code provisions.  Section 1.13(2) takes a narrow view, suggesting that “conduct” simply requires a body movement.  Section 2.02, in contrast, uses “conduct” in a broad sense to mean bodily movement and all its relevant characteristics.  [The Model Penal Code defines the culpability terms not with respect to one’s “conduct,” but rather with respect to the “nature of” one’s conduct.  See Model Penal Code § 2.02(2)(a)(i), (b)(i).  This “nature of” language suggests that the conduct element must incorporate more than a mere bodily movement.]

The practical problems created by the absence of a definition of the three types of objective elements - conduct, circumstance, and result - severely undercut the usefulness of defined culpability terms.  For example, “theft by deception” entails purposely obtaining property through deceit (see Model Penal Code § 233.3).  A person “deceives” if he purposely “[c]reates or reinforces a false impression [as to value]” (see Model Penal Code § 233.3(1)).  Assuming, for the sake of argument, that the prohibited “conduct” is “creates” or “reinforces,” the proscribed “result” may be interpreted as either (a) a false impression as to value (with no “attendant circumstance”), (b) a false impression (with value as an “attendant circumstance”), or (c) an impression (with both falsity and value as “attendant circumstances”).  Or, one might argue that the definition contains only a single elaborate conduct requirement: “creates or reinforces a false impression as to value.”  . . . These differences create the potential to manipulate improperly the defendant’s liability by altering the content of the categories “conduct,” “result,” and “attendant circumstance,” thereby altering the applicable culpability definition.

C.  Combining Conduct and Result or Conduct and Circumstance Elements in a Single Term
Difficulties in distinguishing conduct, attendant circumstance, and result elements also arise because most modern codes, including the Model Penal Code, use terms that combine “conduct” and “result” or “conduct” and “attendant circumstance” elements.  Verbs like “damages,” “obstructs,” “destroys,” “falsifies,” “kills,” and “desecrates” all combine both an act and a result of that act.  Verbs like “compels,” “agrees,” and “removes” all combine both conduct and circumstance elements.  Such combinations create ambiguities and undermine consistency in the operation of the Model Penal Code.

D.  Failure to Define Recklessness and Negligence With Respect to Conduct
The Model Code’s failure to define recklessness and negligence in relation to conduct creates certain difficulties.  One explanation for this failure is that the drafters determined that neither recklessness nor negligence as to conduct is likely to arise.  The Model Penal Code commentary notes that “[w]ith respect to each of [the] three types of elements, the draft attempts to define each of the kinds of culpability that may arise.”

Other sections of the commentary, however, might be interpreted to suggest that the drafters did contemplate the possibility of recklessness or negligence as to conduct.  Indeed, certain Model Penal Code offenses appear specifically to cover reckless conduct.  For example, one who “recklessly tampers with tangible property of another so as to endanger person or property” commits criminal mischief (see Model Penal Code § 220.3(1)(b)).  Similarly, one who “purposely or recklessly . . . kills or injures any animal” is guilty of cruelty to animals (see Model Penal Code § 250.11).

One resolution to this difficulty is to argue that since some culpability is required as to each element of the offense and since “recklessness” and “negligence” as to conduct are not defined, “knowledge” - the minimum culpability that is defined with respect to conduct - should be required.  This argument can be buttressed by referring to Model Penal Code § 2.02(5), which states that:  “When recklessness suffices to establish an element, such element also is established if a person acts purposely or knowingly.”  Another solution is to define expressly “recklessness” and “negligence” with respect to conduct, or, alternatively, to provide clearly that recklessness and negligence do not apply to a conduct element and that knowledge is the minimum culpability as to conduct.  

Perhaps the best approach is to define “conduct” narrowly so as to limit the significance of the culpability of that element to involuntary acts and to consider all issues raised by the nature of one’s conduct as attendant circumstance elements, for which “recklessness” and “negligence” are defined.

E.  Variations on Model Penal Code § 2.02(3) (Requiring Recklessness Where Culpability is Not Specified)
Model Penal Code § 2.02(3) requires recklessness for any element for which the offense definition does not specify culpability.  As noted previously, this critical provision assures readable yet comprehensive offense definitions.  Some jurisdictions clarify the drafting problems that complicate the application of § 2.02(3).  Unfortunately, some jurisdictions deviate from the Code's approach by failing to include any provision like § 2.02(3).  This creates greater ambiguity, especially because these jurisdictions commonly include a code provision that requires culpability as to each objective element.

In the absence of a general section to supply unstated culpability requirements, it is left to the court to select the applicable culpability requirement.  This delegation to the courts undercuts predictability and permits inconsistency between similar cases - just the sort of ambiguity and confusion that spurred the development of modern culpability schemes.  Further, absent a provision like § 2.02(3) that reads in “recklessly” or “knowingly” for an unstated culpability term, judges may consider the general requirement of some culpability to be satisfied by negligence; this vitiates the commonly stated preference against criminal liability for negligence. 

F.  Conceptual and Practical Difficulties with Model Penal Code § 2.02(4):  Applying a Stated Culpability Term to All Elements of an Offense
Model Penal Code § 2.02(4) provides that where an offense definition specifies one culpability term, the term shall be applied to all elements of the offense, unless a contrary purpose plainly appears.  The commentary supports this provision as one that will embody the most probable legislative intent.  Scholars have praised the provision as one that eliminates the gross disparities that may occur between the culpability requirements of different elements of the same offense.  In reducing disparity, however, the provision may well go too far, allowing in some instances an exceptional culpability requirement, which is intended to apply only to one element of the offense, to govern the culpability requirements for the other offense elements.

Consider, for example, the offense of burglary.  An actor commits burglary when he “enters a building or occupied structure . . . with the purpose to commit a crime therein, unless the premises are at the time open to the public or the actor is licensed or privileged to enter” (see Model Penal Code § 221.1).  As “purpose” is the only culpability element prescribed and as no contrary legislative purpose plainly appears, Model Penal Code § 2.02(4) would seem to require that the actor must act purposely with respect to each element.  In other words, the actor must be aware of or believe or hope that all the attendant circumstance elements exist (see Model Penal Code § 2.02(2)(a)(ii)).  

But burglary is typically understood to require purpose only as to the “intent to commit a crime therein.”  [According to some commentators, for example, “burglary, though a crime exclusively of intention in respect of the felony to be committed in the house, is also a crime of recklessness (perhaps even strict liability) with respect to the time and place”].  “Purpose” is an unusually stringent culpability requirement; “acting knowingly is ordinarily sufficient.”  There are a few areas where legislatures want a stringent, “purposeful” requirement; in these areas the awkward concept of “specific intent” has traditionally been used.  A straightforward application of § 2.02(4), however, would allow the exception to become the rule.

G.  Conflict and Inconsistency Between Model Penal Code §§ 2.02(3) and 2.02(4):  Element Analysis vs. Offense Analysis
Model Penal Code § 2.02(3) requires recklessness whenever the offense definition fails to specify the culpability with respect to a particular element.  On the other hand, when the offense definition specifies only one culpability element, § 2.02(4) requires that this culpability requirement apply to all objective elements of the offense, unless a contrary purpose plainly appears.

Consider the definition of harassment:

A person commits a petty misdemeanor if, with purpose to harass another, he . . . insults  . . . another in a manner likely to provoke a violent or disorderly response (see Model Penal Code § 250.4(2)).

If § 2.02(3) is applied to this definition, the defendant must be purposeful only as to harassing another, and need be only reckless with respect to all other elements.  If § 2.02(4) is applied, the actor must act purposely with respect to all elements.  For the reasons stated above, the § 2.02(3) recklessness requirement should be preferred.  Section 2.02(4) should apply only when the placement and effect of the stated culpability term suggests that it is intended to govern the culpability requirements for the other offense elements.

The conflict between §§ 2.02(3) and 2.02(4) reflects the two modern forms of the definition of offenses - element analysis and offense analysis.  In providing that any stated culpability level applies to all elements of the offense, § 2.02(4) is characteristic of an offense analysis model of offense definition.  Section 2.02(3), on the other hand, reflects the element analysis approach adopted in §§ 2.02(1) and 2.02(2), which allow and facilitate the application of different culpability requirements to different elements of the same offense.  Section 2.02(3) is, in fact, central to the implementation of element analysis.  It assures that each objective element has an accompanying culpability requirement, but does not assume that such culpability is the same for each different element.  

The coexistence of these two disparate models in different subsections of § 2.02 suggests that the drafters of the Code were either ambivalent about the merits of their element analysis innovation or simply carelessly inconsistent in effecting it.  This inconsistency extends beyond the conflicting subsections of § 2.02; several other provisions of the Code appear to require offense analysis.  In each instance, the provision improperly assumes that a single level of culpability with always suffice to establish culpability for an offense. 

For example, an actor who is reckless or negligent in forming a belief as to the justifiability of his own use of force is denied a justification defense if “recklessness or negligence, as the case may be, suffices to establish culpability for the offense charged” (see Model Penal Code § 3.09(2)).  Similarly, an actor who is reckless or negligent either in causing the situation that requires a choice of evils or in appraising the need for conduct to protect himself from harm, is deprived of the choice of evils defense “in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability” (see Model Penal Code § 3.02(2)).  As a final illustration, one who is negligent in placing himself in a situation where coercion is probable is deprived of the duress defense “whenever negligence suffices to establish culpability for the offense charged” (see Model Penal Code § 2.09(2)).

In presuming that a single level of culpability can “suffice to establish culpability” for an offense, these provisions are predicated on the offense analysis model and not on the Code’s element analysis scheme.  Arguably, the quoted phrase “recklessness or negligence” is designed to refer to one of several culpability requirements of an offense definition.  But if this is the design, should these provisions turn on the highest level of culpability required for any element of the offense, the lowest level of culpability, the level most commonly required among all elements, or the culpability required as to some particular objective element - such as a result element, if present?  

The Model Penal Code Commentary does not explain.  It is possible that the drafters of these other sections of the Model Penal Code lacked a full understanding of the culpability concepts embodied in § 2.02, or were unfamiliar with that section's commitment to an element analysis culpability scheme.

To confirm that the Model Penal Code is indeed inconsistent, one can find several sections which, although analogous in function to those cited above, employ element analysis.  One such section, for example, provides that a voluntarily intoxicated actor cannot claim that this intoxication negates an element when recklessness establishes that element (see Model Penal Code § 2.08(2)).  In proper element analysis fashion, this provision requires an examination of the actor's culpability with respect to each element, implicitly recognizing that the requisite culpability may vary.  

Similarly, § 2.05(2)(a) of the Code classifies as a mere “violation” any offense for which absolute liability is imposed “with respect to any material element of an offense,” thereby recognizing that the culpability requirements for different elements may be different.  Section 2.05(2)(b) similarly speaks of absolute liability imposed by law “with respect to one or more of the material elements of an offense.”  The intoxication and absolute liability provisions illustrate the feasibility of drafting provisions that effectuate element analysis and provide a model for redrafting provisions that improperly regress to an offense analysis scheme.


II.  CONCLUSION
The Model Penal Code's implementation of the element analysis concept is flawed and haphazard.  So too are the criminal codes of most states, modeled as they are after the Model Penal Code.  Such problems are compounded by courts which, dulled by generations of offense analysis, ignore even those general code provisions that do define every objective and culpability element required for liability.  These courts continue to rely upon their judge-made law of mistake and accident, properly rendered obsolete by modern culpability schemes, and continue to define unstated culpability requirements according to their own view of public policy interests.  The result is that the statement of the law defining the offense charged has a good chance of being inaccurate.

 
TOPIC 6


MISTAKE OF FACT AND MISTAKE OF LAW1

I.  MISTAKE OF FACT
In general, a defendant is not guilty of a crime if her mistake of fact negates the mens rea of that crime.  In this sense, a mistake of fact is a case-in-chief defense because an essential element of the crime (i.e., the mens rea), has not been proven.  An involuntary act defense is also a case-in-chief defense for the same reason:  essential elements of the crime (i.e., the mens rea and a voluntary act) have not been proven.

Understanding the “mistake of fact” doctrine requires a review of concepts that we have already examined:

(1)  The differences between specific intent and general intent;2
(2)  The two different meanings of the term “mens rea”:

(a)
The culpability meaning of the term (relevant when considering a general intent offense);

(b)
The elemental definition of the term (relevant when considering specific intent offenses)

(3)  MPC § 2.02.

A.  The Common Law
Under the common law, it is useful when confronting a mistake of fact issue pertaining to an offense to ask yourself four questions:

(1)  Is the offense a “specific intent,” “general intent,” or “strict liability” offense?  If the offense is a strict liability offense, STOP.  You need go no further in your questioning because the mistake of fact defense does not apply to a strict liability offense.

(2)  If the offense is a “specific intent” offense, does the defendant's mistake of fact pertain to the “specific intent” portion of the offense?  Note that if the defendant's mistake of fact pertains to the general intent portion of a specific intent offense, a court will analyze the mistake claim in the same way that it would analyze a general intent offense.  

(3)  If the offense is one of “general intent,” was the defendant's mistake of fact a reasonable or unreasonable one?

(4)  If the defendant's mistake of fact was a reasonable one, was her conduct nonetheless morally culpable under the “moral wrong” or “legal wrong” doctrine?

The following sections discuss more fully how you might answer these four questions if you are not confronted with a  strict liability offense.

1.  Specific Intent Offense
A defendant is not guilty of a specific intent crime if her mistake of fact negates the specific intent of that crime.  The defendant is not guilty whether or not her mistake is REASONABLE or UNREASONABLE because, in either case, she did not intend to do the act or conduct at issue.

2.  General Intent Offense
A defendant is not guilty of a general intent crime if, as the result of her mistake of fact, she committed the actus reus of that crime without a culpable state of mind.  However, in contrast to the rules outlined for a specific intent offense, her mistake must be REASONABLE.  Thus,

a.  If the defendant's mistake was unreasonable, the defendant will be convicted.

b.  If the defendant's mistake was reasonable, the defendant will usually be acquitted.

c.  However, even if the defendant's mistake was reasonable, a court still has the option to choose to apply the moral wrong or the legal wrong doctrine.  Thus, the defendant can still be convicted if the court determines that her conduct is morally or legally wrong.  Both of these doctrines still exist today, i.e., they are still good law.

B.  The Model Penal Code
Under the Model Penal Code (§ 2.04(1)(a)), a mistake of fact is a defense to a crime if the mistake negates the mens rea required for the crime.  This rule applies to all offenses, since the Model Penal Code does not retain the distinction between “specific intent” and “general intent” offenses.

The defense of mistake of fact does not apply if the defendant would be guilty of a lesser offense had the facts been as she believed them to be.  In this instance, the defendant is guilty of the lesser, rather than of the greater, offense (MPC § 2.04(2)).  Compare this situation with the common law, however, where the defendant would in fact be guilty of the greater offense had the facts been as she believed them to be.


II.  MISTAKE OF LAW
Subject to noted exceptions, mistake of law is no excuse to a crime under the common law or under the Model Penal Code (MPC § 2.02(9)).  This rule is controversial because the defendant is guilty of a crime even if her mistake of law was REASONABLE.

There are only two common law exceptions, and one constitutional exception, to the rule.  The common law and the Model Penal Code differ only slightly with regard to these exceptions.  

These exceptions to the rule can be best explained by distinguishing between SAME LAW and DIFFERENT LAW mistakes.

A.  Same Law Mistake
A SAME LAW mistake occurs when the defendant was unaware, or mistaken concerning the meaning, of the offense for which she was prosecuted.  

At common law and under the Model Penal Code, a defendant is not guilty of a criminal offense if, at the time of its commission:

(1) she believed that the criminal law did not apply to her conduct; AND

(2) her belief was based upon an official erroneous interpretation of the law (MPC § 2.04(3)(b)).

Under some circumstances, due process is violated when an individual is punished for a crime of which she was unaware at the time of her conduct.  See Lambert v. California, 355 U.S. 225 (1957).

B.  Different Law Mistake
A DIFFERENT LAW mistake occurs when the defendant was mistaken concerning the meaning of a law other than the criminal law for which she is being prosecuted.

1.  Specific Intent Offense
In a common law prosecution of a specific intent offense, a DIFFERENT LAW mistake is a defense if it negates the specific intent of the offense.  In these cases, the mistake of law is a case-in-chief defense.  It does not matter whether the defendant's mistake was REASONABLE or UNREASONABLE.

NOTE:  This rule corresponds to the mistake of fact doctrine concerning specific intent offenses.

2.  General Intent Offense
In a common law prosecution of a general intent offense, a DIFFERENT LAW mistake is not a defense regardless of whether the defendant's mistake was REASONABLE or UNREASONABLE.

NOTE:  This rule conflicts with the comparable mistake of fact doctrine.

3.  The Model Penal Code
Under the Model Penal Code (§ 2.04(1)(a)), a mistake of law is an excuse if it negates an element of the criminal offense.  The Model Penal Code does not retain the distinction between “specific intent” and “general intent” offenses.

NOTE:  This rule corresponds to the mistake of fact doctrine under the Model Penal Code.


III.  COMPARISON OF MISTAKE OF FACT AND MISTAKE OF DIFFERENT LAW


UNDER THE COMMON LAW AND THE MODEL PENAL CODE

	TYPE OF OFFENSE
	MISTAKE OF FACT
	MISTAKE OF DIFFERENT LAW

	Specific Intent Offense
	Mistake negates if reasonable or unreasonable
	Mistake negates if reasonable or unreasonable



	General Intent Offense
	Mistake negates if reasonable


	Mistake does not negate, whether reasonable or unreasonable



	Model Penal Code
	Mistake must negate an element of the offense
	Mistake must negate an element of the offense




NOTES
1.  This Handout relies heavily on Joshua Dressler, Criminal Law (Casenote Law Outlines).

2.  Dressler (1987, pages 109-10) provides the clearest distinction between “specific intent” and “general intent.”  We will be relying on his definitions of these terms.  Take note, however, that other casebook authors, etc., may define these terms differently.

In the early common law period only a few criminal offenses included an explicit mental state in their definition.  These offenses could be termed “specific intent” offenses.  The more typical offense only required proof that D [the defendant] acted in a morally culpable fashion in causing the social harm prohibited by the offense.  These offenses could be termed “general intent” offenses.  Today, however, a particular mental state is provided in the definition of most criminal statutes (and, if it is not, one is usually implied), so the distinction between “general” and “specific” intent is more difficult to draw.

Today, the term “specific intent” is sometimes used by courts to denote crimes that require proof of the particular mental state of “intent” or “knowledge.”  “General intent” is reserved for the mental state of “negligence” and, usually, “recklessness.”  

This [course] will use the terms in a different, perhaps more common way.  The general-intent in a criminal offense is the mental state provided in the definition of the offense that pertains to the conduct that constitutes the actus reus of the offense.  Suppose that the crime of battery is defined as “intentional application of unlawful force to the person of another.”  Under these circumstances, “battery” is a general-intent offense because the only mental state required in its definition is the state of mind that D must possess in committing the actus reus of the crime - i.e., D must “apply unlawful force to the person of another” (the actus reus) “intentionally” (the “general intent”).

A crime is a specific-intent offense if its definition requires proof of an additional mental state besides the “general intent” defined above.  Specific intent offense contain one of the following three mental states:  (1)  the intent by D to commit some future act that is not part of the actus reus of the offense; (2) some special motive or purpose of D to commit the actus reus of the offense; or (3) awareness by D of an attendant circumstance of his criminal conduct.  [It may be observed that all three types of “specific intent” involve subjective fault, namely “intent” or “knowledge.”]

Common law burglary is an example of the first type of specific-intent offense.  D commits the burglary if he “breaks and enters the dwelling house of another at nighttime with the intent to commit a felony therein.”  He commits the actus reus of the offense if he “breaks and enters [V’s] dwelling house at nighttime.”  He possesses the requisite mens rea if he commits the actus reus with the intent to commit a felony after he gets inside.  The burglary is complete whether or not the in-the-dwelling felony occurs - i.e., its commission is not part of the actus reus.  Thus, the required mental state pertains to a planned future act (commission of a felony) that is not part of the social harm proscribed by burglary.                      

[As footnote 7 states], burglary remains a “specific intent” offense even if the legislature expressly adds a mens rea element pertaining to the actus reus of the offense - e.g., “intentional breaking and entering . . . with intent to commit a felony therein.”  The underlined mens rea applies to the social harm of burglary (not to some future act not part of the actus reus), so this is the “general intent” portion of the offense.  An offense that contains both a “general intent” and “specific intent” is still termed a “specific intent offense.”

Larceny is a specific-intent offense that fits the second category of such crimes.  Larceny is the “trespassory taking and carrying away of the personal property of another with the intent to deprive the other of the property permanently.”  The actus reus - the trespassory taking and carrying away of V’s personal property - must be performed with a specific purpose - with the intent to deprive V of the property permanently.  D is not guilty of larceny if he has some other motive at the time that he commits the actus reus - even a bad motive such as the intent to keep the property temporarily.

An example of a specific-intent offense belonging in the third category is “receiving stolen property with knowledge that it is stolen.”  D commits the actus reus of the offense when he receives stolen property.  ([As footnote 9 points out], very likely D must commit the actus reus intentionally - intentionally receive the property.  This would be the “general intent” in the offense.)  The offense is not committed, however, unless D had the specific mental state of knowledge of the attendant circumstance that the property was stolen.

TOPIC 7

MISMATCHES OF MENS REA AND ACTUS REUS

(FOCUSING ON MISTAKE OF FACT)

I.  MISTAKE OF FACT


(or:  THE CONTINUING SAGA OF PRINCE AND ANNIE)

A.  The Moral Wrong Doctrine

1.  The Common Law
According to the moral wrong doctrine, the defendant (D) is criminally responsible for harm that she intentionally causes as the result of a reasonable mistake of fact if her conduct is IMMORAL based on the facts as she believed them to be.

For example, in Regina v. Prince, Prince was prosecuted for “unlawfully tak[ing] or caus[ing] to be taken, any unmarried girl, being under the age of sixteen years, out of the possession . . . of her father.”  Annie Phillips, the victim (V) and girl in question, was only 14 but the jury found that Prince had honestly and reasonably believed that Annie was 18 (as she had told him).  Had the court applied the usual rule regarding general intent offenses, Prince would have been acquitted.  However, he was convicted instead.

Baron Bramwell affirmed Prince’s conviction by applying the moral wrong doctrine, which can be analyzed in THREE STEPS.  

STEP ONE:   Under STEP ONE  of the moral wrong doctrine, it is to be determined whether the mistake of fact was reasonable or unreasonable.  If the mistake was unreasonable, the usual rule applies and the D may be convicted.

STEP TWO:  In Prince, however, Prince's mistake was reasonable so the court went to STEP TWO, which involves examining the facts of the case from D's perspective.  If Prince were to answer the question, “What is it that you thought you were doing?,” he would have answered, “I thought I was taking an 18-year old girl out of the possession of her father without his permission.”

STEP THREE:  Under STEP THREE, the court evaluates the morality of the conduct that the defendant thought he was performing.  To Bramwell, Prince’s conduct as he supposed it to be - “the taking of a female of such tender years [such as age 18] that she is properly called a girl” from the care and possession of her father - was morally wrong.  

In light of Bramwell’s belief that Prince’s conduct was self-evidently wrong, Bramwell imputed to Prince the knowledge that Prince was acting immorally.  

Under the moral wrong doctrine, a person who knowingly performs a morally wrong act assumes the risk that the facts were not as they reasonably appeared to be and that his conduct was not only immoral but also illegal.  Therefore, Prince knowingly assumed the risk that Annie, whom he immorally took away from her father, was also underage.  Thus, Prince was properly convicted of the offense.

Note that the moral wrong doctrine is not triggered unless the defendant's conduct would be immoral had the situation been as he supposed.  For example, suppose that Prince had known that Annie was 14 but instead had erroneously and reasonably believed that she was homeless and, therefore, not in anyone's lawful possession.  In these circumstances, Prince's answer to the question, “What did you think you were doing?” would have been, “I thought I took a homeless girl of 14 off the streets and into my possession.”  Presumably, this conduct is not immoral and Prince did not knowingly commit an immoral act.  Consequently, he did not assume the risk that he was mistaken about the attendant circumstances.  Because his mistake of fact was reasonable, he would be acquitted.  (Quoted, with modifications, from Dressler, pages 133-34.)

2.  The Model Penal Code
The Model Penal Code does not recognize the moral wrong doctrine.  Under Model Penal Code § 2.02, a defendant is not guilty of a crime unless he acted with the particular mental state required with respect to each material element of the crime.  Thus, mistake of fact is a defense if the mistake negates the mental state required to establish an element of the offense.

B.  The Legal Wrong Doctrine

1.  The Common Law
The legal wrong doctrine and the moral wrong doctrine use virtually the same language with one critical exception:  the legal wrong doctrine substitutes the word ILLEGAL for the word IMMORAL, which is contained in the moral wrong doctrine.

Thus, according to the legal wrong doctrine, a defendant is criminally responsible for harm that she unintentionally causes as the result of a reasonable mistake of fact if her conduct is ILLEGAL based on the facts as she believed them to be.  Thus, D is guilty of criminal offense X, despite a reasonable mistake of fact, if she would be guilty of a different, albeit lesser, crime Y if the situation were as she supposed.  Judge Brett applied the legal wrong doctrine in Prince, which is restated, by way of example, as follows.

Suppose that an offense of statutory rape is of two degrees:

(1)  The more serious offense, CRIME X, consists of sexual intercourse with a girl under age 10;

(2)  The less serious offense, CRIME Y, consists of sexual intercourse with a girl between the ages of 10-16.

Suppose also that D had sexual intercourse with a girl who was under age 10 but who he reasonably believed was age 12.  In other words, D committed the actus reus of CRIME X with the mens rea of CRIME Y.

Consider the circumstances from D's perspective:  He committed CRIME Y.  Under the legal-wrong doctrine, however, he will be convicted of the more serious offense:  CRIME X.  By acting in a way that he knew constituted a crime, D assumed the risk that, unbeknownst to him, the facts were such that his conduct constituted the more serious offense.  

D would be acquitted, however, if he reasonably believed that the girl was over age 16 because, in this case, his conduct was not illegal (although it may be immoral).  Thus, there is no “higher” offense for which D assumes the risk that he is violating.  (Quoted with modifications from Dressler, 1995, pages 141-42.)

2.  The Model Penal Code
The Model Penal Code has one exception to the element approach to mistakes of fact.  In a variation on the common law legal wrong doctrine, the Model Penal Code provides that the defense of mistake of fact is not available if the actor would be guilty of another offense if the facts were as he supposed.  Unlike the common law rule, however, in which D could be convicted of the higher offense in such circumstances, the Model Penal Code approach is to convict of the lesser offense. 

Thus, in the statutory rape example discussed above, when D has sexual intercourse with a girl who is under the age of 10, but whom he reasonably believes is 12 years of age, D would be punished as though he had engaged in intercourse with a 12-year old.  By convicting and punishing D at a level consistent with his mental state although the harm committed was more serious, the Model Penal Code avoids the danger of disproportionate punishment that is characteristic of the common law rule.

Note:  Why is Dressler's example confusing when it is discussed in the context of the Model Penal Code?  See MPC § 213.6.


II.  IMPOSSIBILITY

Suppose that a man has sexual intercourse with a woman over the age of consent, although he believes that she is under the age of consent.  Thus, for example, D has sexual intercourse with a woman who is over age 16 (the age of consent in this example) although he believes that she is age 12.  In this case, D has committed the actus reus of NO CRIME but has the mens rea of CRIME Y (in light of our above example of the legal wrong doctrine).  Here, the absence of the intended act is said to preclude criminal liability.

Although we will be discussing the defense of impossibility in more depth later on, it is useful at this stage to ask the following question in light of this example:  Would a criminal offense still have occurred had the situation (or facts) been as the defendant believed them to be?

TOPIC  8
CRIMINAL HOMICIDE:

FROM THE COMMON LAW TO THE MODEL PENAL CODE
    Note:
Neither the common law nor the Model Penal Code recognizes degrees of murder or manslaughter.

	COMMON LAW
	MODEL PENAL CODE



I.  MURDER
	Killing of a human being by another human being with malice aforethought.  A person acts with malice aforethought if she unjustifiably, inexcusably, and without mitigating circumstance, kills another person with one of the following four mental states:

(1)
the intention to kill a human being  (express malice)

(2) 
the intention to inflict grievous bodily injury on another

(implied malice)

(3) 
an extremely reckless disregard for the value of human life  (implied malice)

(4) 
the intention to commit a felony during the commission or attempted commission of which a death results

(implied malice)

NOTE: All four mental states have in common an extreme indifference to human life.  Mental states (2) - (4) (implied malice) constitute unintentional behavior.
	Abandons the term “malice aforethought.”  The killing of a human being by another human being is murder if it is committed with one of two of categories of the MPC’s mental states, (1) and (3), listed below:

(1) 
kills purposely and knowingly

(MCP § 210.2(1) (a))

(2) 
not recognized in the MPC as an independent form of murder

(3) 
kills recklessly “under circumstances manifesting extreme indifference to the value of human life”

(MPC § 210.2(1) (b))

(4) 
extreme recklessness (and thus murder) is presumed if the homicide occurs when the person is engaged in, or is an accomplice in, the commission, attempted commission, or flight from enumerated felonies

(MPC § 210.2(1) (b))


	
	



II.  MANSLAUGHTER
	Unlawful killing of a human being by another human being without malice aforethought

There are two types of manslaughter:

(1) voluntary  (intentional killing)

committed in a “sudden heat of passion” as the result of adequate provocation

(2) involuntary  (unintentional killing)

Two types:

(a) 
criminally negligent homicide

(b) 
“unlawful act” or “misdemeanor manslaughter”
	A person is guilty of manslaughter if she:

**
recklessly kills another (although this reckless conduct does not manifest an extreme indifference to human life)

(MCP § 210.3(1) (a)) OR
**
kills another under circumstances that would ordinarily constitute murder but the act is committed as a result of  EXTREME EMOTIONAL DISTURBANCE

(MPC § 210.3 (1) (b))

Does not incorporate the common law concept of “involuntary manslaughter” and rejects the label “voluntary.”

(3) EXTREME EMOTIONAL DISTURBANCE incorporates two common law defenses:

(1)  sudden heat of passion; and (2)  partial responsibility.

(4) Not recognized as a separate category under the MPC

(a)  constitutes the offense of negligent homicide under the MPC   (MPC § 210.4)

(b)  Not recognized in the MPC.



III. HOMICIDE
	
	Negligent homicide  (MPC § 210.4)



TOPIC  9

COMMON LAW FELONY MURDER
RATIONALES:
(1)
deters negligent and accidental killings during the commission of felonies;

(2) 
reaffirms the sanctity of human life;

(4) transfers the intent to commit a felony to the implied malice aforethought required for murder;

(4) eliminates the prosecutor's burden of proving malice aforethought for murder.

Each of these rationales to the felony murder rule has been criticized and all rationales are controversial.

In general, the felony murder rule can be stated in four parts as follows:

The Felony Murder Rule
(1)  TO CAUSE DEATH 

(2)  TO ANOTHER 

(3)  DURING THE COMMISSION OR ATTEMPTED COMMISSION 

(4)  OF A FELONY = MURDER.

Each of these four parts is accompanied by “limiting doctrines” that have been proposed by various courts and jurisdictions.   



Limiting Doctrines
(1)  CAUSATION

(2)  VARIES DEPENDING ON THE DEFENDANT OR THE VICTIM

(3)  DURATION

(4)  DEPENDS ON THE PREDICATE PRECEDING THE RULE

Distinguishing Between Killers and Victims
(1) Killers:  Felon and non-felon

(2) Victims:  Felon and non-felon

	RULE

to cause death
LIMITING
causation:

DOCTRINE
1.  “but for” (e.g., Stamp)
2.  proximate 

(foreseeable consequence)

3.  Excludes results of “gross and bizarre” intervening acts

4.  Non-felon killings

a.  agency theory (excludes all killings by a non-felon)

(majority rule)

(e.g, Canola and N.Y. Penal Law § 125.25)

b. proximate cause theory (includes killings by a non-felon)

i.  Includes both co-felon and non-felon victims if felon set in motion the acts which resulted in victim’s death (e.g., Almeida, overruled by Smith v. Meyers)



OR

ii.  includes non-felon victims (the killing is “excusable”)



BUT

excludes co-felon victims (the killing is “justifiable”)

(e.g., Redline)1
	to another
situation can vary depending on who does the killing, who is killed, and which causation doctrine is applied.


	RULE
during the commission or attempted commission
LIMITING
duration:

DOCTRINE
1.  antecedent homicide

2.  safe haven
	of a felony = Murder
suitable predicate:

1.  any felony

(traditional common law)

2.  specified felonies

(e.g., N.Y. Penal Law §125.25(3))

3.  independent felony or “merger”

4.  dangerous felonies (e.g., “all other kinds of murders,” which are exclusive of those specified in Cal. Penal Code §189)

a.  abstract approach (looks solely to the elements of the offense) (e.g., Phillips)

b.  facts of the particular case approach2
(considers both the nature of the offense in the abstract as well as the particular circumstances in which the offense was committed)

(e.g., Goodseal, overruled by Underwood, which brought the law back in line with the abstract approach)



NOTES
1. 
As Dressler notes, a “justifiable homicide is a proper or permissible killing (i.e., no social harm has resulted); an excusable homicide involves a harmful result for which the actor (the non-felon) is not morally accountable.  Courts that make this distinction believe a felon should not be found guilty of a justifiable homicide because it would be as if she were being punished for causing a good result (i.e., the death of the other felon).”  

2. 
According to Dressler, “[m]ost states that apply the dangerous felony limitation to the felony-murder rule reject the ‘abstract’ approach and instead determine the dangerousness of a felony on the basis of the facts of the particular case.”  Dressler cites Goodseal as an example.  However, as your Casebook points out, Goodseal was overruled by Underwood, which reverts back to the abstract approach.  Although your Casebook emphasizes cases applying the abstract approach, other casebooks examine both the “abstract” and “particular facts” approaches equally.  In light of the conflicting approaches taken by your Casebook, other casebooks, and Dressler, we will assume that neither approach is the “majority rule” and that either approach can apply in a factual circumstance.


TOPIC  10

THE EMPHASIS ON THE RESULT ELEMENT IN THE CRIMINAL LAW
	Conduct
	MPC

Liability
	Maximum

Penalty


	(1)  Extreme recklessness + death
	§ 210.2
	life/death



	(2)  Recklessness + death
	§ 210.3
	10 years



	(3)  Negligence + death
	§ 210.4
	5 years



	(4)  Recklessness but no death
	§ 211.2
	1 year



	(5)  Negligence but no death
	none
	none





QUESTIONS:
Negligence + death (3) is more severe than recklessness but no death (4).  Does this make sense?  Why does the criminal law “wait and see” what happens to people in order to attribute blame?  Why doesn't the criminal law just get rid of the result (i.e., death) element?  Which of the philosophies of the criminal law applies here?  Is it more plausible to think of an emphasis on results as a “policy of frugality” in punishment, or as one of vindictive retaliation based on harm rather than culpability?  These questions highlight the central importance of actual harm for the structure of criminal liability, and the tenuous connections between harm and the usual justifications for punishment.  


TOPIC  11

METHODS OF EXECUTION USED BY THE 38 DEATH PENALTY STATES (2002)
	SINGLE METHOD STATES (29)


	LETHAL INJECTION (27)
Arizona,  Arkansas,  Colorado,  Connecticut,  Delaware, Georgia,  Illinois,  Indiana,  Kansas, Kentucky,  Louisiana,  Maryland, Mississippi,  Montana, Nevada,  New Jersey,

New Mexico,  New York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania,  South Dakota,  Tennessee,  Texas,  Wyoming
	ELECTROCUTION (2)
Alabama,  Nebraska


	CHOICE STATES (9)


	INJECTION OR HANGING (2)
New Hampshire,  Washington

INJECTION OR FIRING SQUAD (2)
Idaho,  Utah
INJECTION OR ELECTROCUTION (3)
Florida, South Carolina,  Virginia
INJECTION OR GAS (2)
California, Missouri


	NO DEATH PENALTY STATES (12)

	ABOLISHED by STATUTE
Alaska,  Hawaii,  Iowa,  Maine,  Michigan,  Minnesota,  North Dakota,

Rhode Island,  Vermont,  West Virginia,  Wisconsin

ABOLISHED by COURT
Massachusetts



TOPIC  12
SELF DEFENSE:  LIMITS ON THE USE OF DEADLY FORCE
	CIRCUMSTANCES
	COMMON LAW
	MODEL PENAL CODE
§ 3.04

	1.  Nature of the threat
	when such force is needed to protect the non-aggressor from imminent, unlawful, deadly force threatened by another
	when “such force is immediately necessary” to protect the non-aggressor from the use of “unlawful force” threatened by another on “the present occasion” 

§ 3.04(1)


	2.  Type of unlawful force threatened
	(5) death

(6) serious bodily injury
	1. death

2. serious bodily injury

3. forcible rape

4. kidnaping

§ 3.04(2)(b)


	3.  Type of standard (limited by necessity & propor-tionality)
	objective belief, reasonable person (although courts & statutes are increasingly “subjectivizing” this standard by including defendant’s individual characteristics)


	subjective belief, both reasonable and unreasonable

	4.  Source of threat
	another person
	another person



	5.  Liability

re: innocent bystanders
	unclear.  Not liable if defendant was not careless (Adams).  Presumably, however, if conduct is negligent or reckless re: bystander, defendant may be convicted of an offense based on negligence or recklessness.
	justification defense unavailable if defendant’s conduct is negligent or reckless re: bystander (e.g., recklessly endangering passengers in a subway).



FURTHER COMMON LAW AND MODEL PENAL CODE COMPARISONS
DEADLY FORCE  -  Under the common law, deadly force “is defined most commonly as ‘force likely to cause death or grievous bodily injury’” (Dressler).  Under the Model Penal Code, deadly force is force that the defendant “uses with the purpose of causing or that he knows to create a substantial risk of causing death or serious bodily injury.”  Model Penal Code § 3.11(2).  A threat (without the purpose) to cause death or serious bodily injury is not “deadly force.”  Id.  

AGGRESSOR  -  Under the Model Penal Code, an aggressor is a person who, “with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter.”  Model Penal Code § 3.04(2)(b)(i).  As Dressler notes, this “definition of an ‘aggressor’ is narrower in scope than the common law version because it does not include within its scope the ‘non-deadly aggressor’ - the actor who purposely starts a non-deadly conflict.  This means that in a MPC jurisdiction if [the defendant] unlawfully starts a non-lethal conflict he does not lose his privilege of self-defense if [the victim] escalates it into a lethal assault.  This differs from the common law, in which persons who initiate non-deadly assaults frequently are required to retreat.”  Note Dressler's emphasis that the defendant “only loses his privilege to use deadly force in self-protection if he is the aggressor ‘in the same encounter.’  This language is consistent with the common law treatment of the deadly aggressor.  That is, the defendant regains the right of self protection if he breaks off the struggle (presumably in a manner similar to the common law) and the victim continues to threaten him.  In these circumstances the victim's threat is viewed as a ‘distinct engagement.’”  See American Law Institute, Comment to § 3.04 at 52.

“MISTAKES OF FACT” AND JUSTIFICATION  -  As Dressler notes,

[a] frequent issue that arises in the law is whether a person is justified in his conduct if he honestly but erroneously believed that circumstances justified his conduct - e.g., the defendant killed the victim because he erroneously thought that the victim was about to kill him.  The common law permits the defendant to defend his conduct if his mistake was reasonable; he loses the defense if the error was unreasonable.1
The MPC approach to this issue diverges from the common law.  Each justification defense dealing with the use of defensive force is defined solely in terms of the defendant's subjective belief in the necessity of using the force or in terms of his subjective belief in other circumstances that are material to the particular justification claimed.  The actor, in other words, is entitled to the justification defense even if his beliefs were unreasonable.

Each of these defenses is subject to the provisions of MPC § 3.09(2), which provides that when the defendant is reckless or negligent in having a belief that his conduct is factually justified, the justification defense is unavailable in a prosecution for an offense for which recklessness or negligence suffices to establish culpability. 

Thus, if the defendant negligently believes that the victim is about to kill him, he is subject to conviction for an intentional form of murder at common law [note, however, footnote 1 specifies that a few jurisdictions would permit the defendant an “imperfect” defense that mitigates his guilt to manslaughter]; the MPC, however, would permit conviction of no offense greater than negligent homicide.  If his error were reckless, he could be convicted of some form of homicide based on the latter mental state.  If no one died from the defendant's use of force, the defendant might be guilty of no offense except, perhaps, reckless endangerment.

The thesis of the MPC rule is that to convict a person for an unreasonable belief is equivalent to convicting him for the negligence or recklessness of the mistake, which is only fair and logical if the crime for which he is convicted is based on that level of culpability.  See American Law Institute, Comment to § 3.09 at 151-52.


NOTES
1.  Dressler adds, however, that under the COMMON LAW

[a] minority of states recognize an “imperfect” defense to the use of deadly force in self defense.  This defense results in the conviction of the defendant for manslaughter rather than for murder.  The partial defense is recognized if the defendant honestly but unreasonably believes that factual circumstances justify his use of defensive deadly force.  A murder conviction is reduced to manslaughter if any one of four circumstances exists:  (1)  the defendant unreasonably believes that the victim is about to use deadly force although, in fact, the victim intends no harm; (2) the defendant unreasonably interprets the victim's non-deadly assault as a deadly attack and, therefore, unreasonably uses disproportional force; (3) the defendant unreasonably believes that deadly force is needed to combat the victim's unlawful deadly assault although, in fact, moderate force would suffice; or (4) the defendant unreasonably believes that the victim's threat constitutes unlawful force when, in fact, the force is lawful.
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THE DIFFERENT TESTS OF INSANITY
	TESTS
	SOURCE1
	COGNITIVE IMPAIRMENT
	VOLITIONAL IMPAIRMENT

	M'Naghten2
(1843)
	mental

disease

(or defect)
	does not know

the nature &

quality or wrongfulness

of her act

(complete impairment)
	– –

	Irresistible 

Impulse3
	mental 

disease

(or defect)
	– –
	irresistible & uncontrollable impulse

(complete impairment)



	Durham or

Product4
(1954)


	mental disease

or defect

(“product of”)
	“but for” cause

(any impairment)
	“but for” cause

(any impairment)

	Model Penal

Code § 4.01

(1962)5
	mental disease

or defect

(“result of”)
	lacks substantial capacity to

appreciate

criminality (substantial impairment)


	lacks substantial capacity to conform (substantial impairment)

	Federal or Appreciation6
(1984)
	severe mental

disease

or defect

(“result of”)
	unable to

appreciate

nature &

quality or wrongfulness (complete impairment)
	– –



NOTES
1.
According to Dressler, “the M’Naghten rule and the irresistible impulse test use the phrase ‘disease of the mind,’ yet courts applying these tests rarely define the term.  The words are often presented without explanation in the trial judge’s instruction to the jury.  Case law does support the proposition that permanent mental conditions - i.e., ‘defects,’ - such as severe mental retardation qualify under the test.  The Model Penal Code insanity defense also provides no general definition of the critical phrase, preferring to leave the issue ‘open to accommodate developing medical understanding’ [American Law Institute, Explanatory Note to § 4.01 at 164].

Only the Durham or product test of insanity includes a definition of the phrase:  it is ‘any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls’ [McDonald v. United States, 312 F.2d 847, 851 (D.C. Cir. 1962)].  A ‘disease’ is distinguished from a ‘defect’ in that a disease implies a condition capable of improving or deteriorating; a defect involves a condition not capable of changing which may be congenital (e.g., retardation), the result of injury to the brain, or the residual effect of a physical or mental illness” [Durham v. United States, 214 F.2d 862, 875 (D.C. Cir. 1954)].

2. 
The first “modern” insanity test was presented by the House of Lords in M’Naghten's Case, 8 Eng. Rep. 718 (1843).  Apart from a brief period in the 1970's, M’Naghten has been the majority rule in this country.  According to Dressler, however, one criticism of the M’Naghten test is that it assumes that mental disease only causes COGNITIVE IMPAIRMENT.  Thus, a person is sane if she knows what she is doing and knows that what she is doing is wrong, even if she cannot control her conduct, i.e., she suffers from a VOLITIONAL IMPAIRMENT, and therefore cannot be deterred.

3. 
According to Dressler, some states and federal courts formulated the irresistible impulse test as a third prong to the M’Naghten rule in order to broaden M’Naghten’s scope so that it would encompass mental illnesses that affect VOLITIONAL capacity.  The language of the irresistible impulse test varies by jurisdiction.  One criticism of the test, which has received support from the American Psychiatric Association (APA), is that psychiatrists cannot adequately distinguish between a criminal urge that could not be resisted and one that simply was not resisted.  Moreover, the APA believes that psychiatric information concerning cognition is more reliable and scientifically based than psychiatric information concerning an individual's ability to control her behavior.

4. 
According to Dressler, the Durham or “product” test originated in the nineteenth century but received little attention until Judge David Bazelon's landmark opinion, Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954).  “Pursuant to the product rule, the jury must determine whether the defendant had a mental disease or defect at the time of the offense and, if she did, whether the criminal conduct would have occurred ‘but for’ the condition.  The causal link between the criminal act and the mental illness is the key.”  Durham was overruled by United States v. Brawner, 471 F.2d 969 (D.C. Cir. 1972).  No American jurisdiction currently applies the test.

5. 
As Dressler notes, under § 4.01 of the Model Penal Code, the defendant is “not responsible for her criminal conduct if at the time of the conduct, as the result of a mental disease or defect, she lacked substantial capacity:  (1) to appreciate the ‘criminality’ (or, in the alternative at the option of  the legislature adopting the Code, the ‘wrongfulness’) of her conduct; or (2) to conform her conduct to the requirements of the law.  The MPC test is a revised version of M’Naghten and the irresistible impulse test.  It consists of the second, and more significant, COGNITIVE prong of the M’Naghten test and restates the VOLITIONAL aspects of the irresistible impulse test.”

Dressler notes that the MPC test differs from other tests in five ways:  (1) both prongs of the MPC test are modified by the phrase “lacks substantial capacity,” a change which avoids the criticisms of the earlier tests which could be interpreted to require evidence of complete or total COGNITIVE or VOLITIONAL impairment; (2) the MPC uses the word “appreciate” rather than “know” in the M’Naghten-like prong to avoid prior confusion over the meaning of the word “know”; (3) the MPC does not include the other (“know-the-nature-and-quality-of-the-act”) M’Naghten prong, because any person who would “fail” this test will fail the “know-right-from-wrong” test; (4) the MPC invites legislatures to choose between the words “criminality” (legal wrong) and “wrongfulness” (moral wrong).  States applying the MPC test have divided nearly evenly on which term to use [See also the discussion of this split in K&S in terms of Crenshaw]; and (5) the volitional prong is phrased in order to avoid the potentially misleading words, “irresistible” and “impulse.”

NOTE:  Although the MPC test became the majority definition of insanity in the 1970’s, this popularity changed after John Hinckley’s trial in 1982 for shooting and wounding President  Ronald Reagan (and several others) on March 30, 1981.  Applying the Model Penal Code test, the jury found Hinckley not guilty by reason of insanity.  An outraged public’s reaction to the verdict lead to scrutiny of all types of insanity tests, most particularly the Model Penal Code test which was perceived to be the most liberal.

6. 
Before 1984, Model Penal Code § 4.01 had been adopted as the standard for legal insanity in about one-half of the states  and had been adopted as the standard for legal sanity in all federal courts.  In 1984, however, the Model Penal Code standard was modified by legislation.  The following steps document the sequence of events that led to this legislative modification: 

(a)  In response to the June, 1982, verdict of “not guilty by reason of insanity” in favor of Hinckley after the trial for his attempted assassination of President Reagan, over sixty bills were introduced in Congress in order either to restrict or eliminate the insanity defense for federal defendants.

(b)  Consequently, in February, 1983, the American Bar Association endorsed the appreciation test which rejected the VOLITIONAL element of the Model Penal Code test and followed the M’Naghten test’s emphasis on COGNITIVE capacity.  

(c)  In April, 1984, the appreciation test was advanced by the United States Court of Appeals for the Fifth Circuit in United States v. Lyons, 731 F.2d 243 (5th Cir. 1984).

(d)  In October, 1984, the appreciation test became the law in all federal courts through the passage of the Comprehensive Crime Control Act of 1984, in which Congress enacted a provision that supersedes the Lyons decision and appears to represent an even greater narrowing of the insanity test.  See 18 U.S.C. § 20(a).  

(e)  The New Insanity Defense Law, 18 U.S.C. § 20(a), which makes insanity an affirmative defense, requires defendants to present proof of “clear and convincing evidence.”  Note that the defendant's impairment must be complete in order to pass the COGNITIVE element.  Note also, however, that the test uses the more encompassing term “appreciates” rather than “knows,” which, according to Dressler, may mitigate the word “unable.”
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THE DEFENSES
	I.    Case-in-Chief Defenses
All Crimes
1. Involuntary Acts

2. Mistake of Fact

3. Mistake of Different Law

4. Voluntary Intoxication

5. Diminished Capacity
	II.    True Defenses
A.    All Crimes
1.    Excuse
1. Duress

2. Insanity

3. Mistake of Same Law

4. Mistake of Different Law

5. Involuntary Intoxication

6. Diminished Capacity 

2.    Justification
7. Necessity

8. Self Defense

B.    Some Crimes
1. Legal impossibility (attempt)

2. Abandonment (attempt & conspiracy)

C.    Extrinsic Defenses
1. Incompetency to stand trial

(one example)

	III.    Partial Defenses
1. Provocation

2. Diminished Capacity

3. Imperfect Self-Defense
	



CASE-IN-CHIEF DEFENSES AND TRUE DEFENSES
In general,1 defenses can be classified two ways:

I.  Case-in-chief defenses - are introduced by a defendant in an effort to:  (1)  negative the mens rea required for the definition of the crime and therefore (2) raise a reasonable doubt regarding an element of the crime.  Thus, because some element of the actor's crime is missing, there can be no crime.

II.  True defenses - if proved, result in the defendan’'s acquittal even though the prosecutor has proved every element of the definition of the crime.  Thus, it is determined that the actor can't fairly be held accountable or blamed.  In terms of an EXCUSE, the actor can't say she did the right thing, but it wouldn't be fair to punish her for the wrong that she did.  The defense is a concession to human frailty.  In terms of a JUSTIFICATION, the actor can say that the act was the right thing to do under the circumstances (e.g., creating a fire break).

Analytical Distinction:  Case-in-Chief “defenses” are ways to point out that there was no crime at all and that the offense has not been proved (technically, speaking, case-in-chief defenses are not defenses at all).  In contrast, true defenses point out that a crime has occurred and has been proven.


THE FOUR AFFIRMATIVE TRUE DEFENSES
There are four key affirmative true defenses:  necessity, duress, self-defense, and insanity.  The major question about them is - which ones are “justifications” and which ones are “excuses”?

According to Dressler, a “justification” defense is “one that defines conduct ‘otherwise criminal, which under the circumstances is socially acceptable and which deserves neither criminal liability nor censure.’  Justified conduct is conduct that society tolerates or even encourages.   A justified act is an act that is right or, at least, not wrong.”  

In contrast, an “excuse” defense concerns conduct that is wrongful, unjustified, and causes social harm, although the actor is not held personally to blame.  Whereas a justification generally focuses upon the act (i.e., D’s conduct) an excuse centers upon the actor (i.e. D).  

The concept of excuse also seeks to answer a different question than the related doctrine of justification.  To determine whether conduct is justified one asks whether, in light of all the circumstances, D has made society worse than it would have been without his action.  With excuses, in contrast, one asks: “Is there a culpable actor who is responsible for making the world worse than it was 
without the act?”  An excuse is recognized in those circumstances in which the wrongdoer is not morally to blame for committing an unjustified act.

The insane actor, to illustrate, does not deny that the prosecutor has proved the essential elements of the crime nor that, all things considered, his conduct was wrongful, intolerable, and censurable (i.e., unjustified).  He seeks to avoid criminal liability, however, by demonstrating that as  a result of his mental disease or defect he lacks the moral blameworthiness ordinarily attached to wrongdoers.

To make this “justification-excuse” distinction, it is helpful to start first with one very uncontroversial categorization:  Insanity is always and only an excuse, not a justification.  For example, if we find that X has committed an intentional homicide with the required showing of mental state (intent), we may nevertheless find, depending on the complexities of the applicable insanity test, that she was so disordered by a mental disease or defect that she ought not be held blameworthy.  In reaching this conclusion, we are not finding any social utility in her homicidal action.  We wish that she had restrained herself or had been restrained.  However, we cannot blame her, with criminal punishment, for the outcome.

By contrast, self defense is usually always viewed as a justification, not an excuse.  For example, assume an innocent citizen is accosted by a mugger.  The mugger is about to stab the citizen with a knife, but the citizen, grabbing a (legally possessed) gun, shoots the mugger to death.  Arguably in this case, unlike the insanity case, the reason we will not punish the citizen is that we approve her action as socially useful - we want to save her life.  Of course, we may prefer to save both lives (at least until the mugger can get due process), but if we are denied that option, we find it better for society that the citizen live than the mugger.

In turn, we may also characterize the self defense claim as an excuse.  That is, we may refuse to find it at all socially useful that the mugger die without due process, but we can say that for objectively grounded reasons, the citizen felt terrified for her life.  Although she killed the mugger intentionally, she did so in a distraught frame of mind that we cannot find blameworthy.


NOTES
1.  As Dressler notes, some “partial defenses” such as provocation (and diminished capacity) do not relieve the defendant of all criminal liability.  Such a partial defense is complete only in the sense that it may acquit the defendant of one crime, such as murder, while she is convicted of another, manslaughter.
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A PROBLEM ON ATTEMPTED ARSON
A wants to burn down B's house.  A proceeds through the following steps.  When do you think A has done enough to constitute an attempt under Model Penal Code § 5.01?  Under the common law?

1) ADVANCE \r15Announces intention

2) ADVANCE \r15Collects newspapers and matches

3) ADVANCE \r15Buys gasoline and fuse

4) ADVANCE \r15Loads car

5) ADVANCE \r15Drives to B's house

6) ADVANCE \r15Peers into windows

7) ADVANCE \r15Enters

8) ADVANCE \r15Shuts off sprinkler and fire alarm

9) ADVANCE \r15Spreads newspapers

10)ADVANCE \r15Pours gasoline

11)ADVANCE \r15Lays down fuse

12)ADVANCE \r15Lights match

13)ADVANCE \r15Lights fuse
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COMPLICITY UNDER THE COMMON LAW AND THE MODEL PENAL CODE
	COMMON LAW
	MODEL PENAL CODE § 2.06

	1.  A person is not an accomplice in the commission of an offense unless she possesses two mental states.  She must:

(1) intentionally engage in the acts of assistance and

(2) act with the minium level of culpability required in the definition of the offense in which she assisted.

(See the exception in 4. below.)

A person may personally commit an offense or use an “innocent instrumentality.”

A person “assists in an offense if she solicits, encourages, or commands another person to commit the crime, or if she aids in its commission.”


	1.  There are two key forms of complicity:

(1) § 2.06(2)(a) (causing “an innocent or irresponsible person” to commit a crime);

(2) § 2.06(2)(c) (being an accomplice of another person in the commission of an offense).

To be an accomplice, the person must solicit the offense, or aid, agree to aid, or attempt to aid in its commission, or fail to make a proper effort to prevent the offense (if there is a legal duty).  § 2.06(3)(a) (i-iii).

	2.  Pinkerton doctrine.


	2.  No Pinkerton doctrine.

	3.  A person is not an accomplice unless her actions or omissions in fact assisted in the commission of the crime.


	3.  A person can be an accomplice if she “attempts” to aid the perpetrator, even if she fails in her attempt.

	4.  There is one exception to 1. above.  An accomplice is guilty of an offense (even of an offense that normally requires intent) if it was the natural and probable consequence of a crime in which the accomplice did intentionally assist.  This typically applies to homicides.
	4.  An accomplice must act “with the purpose of promoting or facilitating the commission of the offense.”  § 2.06(3)(a).  Note that

§ 2.06(4) provides an exception to the purpose requirement.  “In the commission of a result crime, if A is an accomplice in the commission of the conduct that caused the result, then she is an accomplice in the result, as long as she had the requisite mens rea regarding the result.”
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CONSPIRACY UNDER THE COMMON LAW AND THE MODEL PENAL CODE
	COMMON LAW

	MODEL PENAL CODE § 5.03

	1.  Requires plurality; two or more persons must have the requisite mens rea.


	1.  Does not require plurality; a unilateral agreement is sufficient. § 5.03(1).

	2.  Does not require an overt act; the conspiracy is completed as soon as the agreement is made.


	2.  Requires an overt act except for the most serious cases. § 5.03(5).

	3.  The conspiracy does not merge into the attempted or completed offense.
	3.  The conspiracy merges into the target offense(s) unless the conspiracy involves a continuing course of conduct. § 1.07(1) (b);  § 5.03(7).



	4.  The conspiracy does not have to be crime, just an unlawful act.


	4.  The object of the conspiracy must be a crime. § 5.03(1).

	5.  A conspiracy is punished less severely than the target offense.
	5.  A conspiracy may be punished as severely as the crime that is the object of the conspiracy.  §5.05(1).



	6.  Jurisdictions are split on whether or not a person can abandon a conspiracy.
	6.  A person can abandon a conspiracy, and renounce her criminal purpose. § 5.03(6).



	7.  A person is guilty of as many conspiracies as there are agreements made.
	7.  A person is only guilty of one conspiracy as long as the multiple objectives are part of the same agreement or a continuous conspiratorial relationship. § 5.03(3).
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RESPONSIBILITY

Wall Street Journal

February 11, 1992
Section: A; Page: 16


Immanuel Kant on the Dahmer Case
	
By Michael D. Weiss

ADVANCE \r15No one denies that Jeffrey Dahmer understood that what he did was wrong.  He intended to do it.  Yet, he stills claims the law must absolve him of responsibility because he did not choose to intend to act in this way.  According to Fred Berlin, a psychiatrist who testified for the defense in Mr. Dahmer’s insanity trial, Mr. Dahmer suffers from a mental disorder, necrophilia, that compels him to have sex with corpses.  He obviously had no choice but to commit murder and the sordid rest, the argument goes-his disease made him do it.

ADVANCE \r15Michael Moore, a professor at the University of Pennsylvania Law School, was quoted recently as stating the popular liberal notion that free will is a necessary element for punishment.  The belief is that one must have “moral culpability” to be guilty of a crime.  One must be able, Mr. Moore said, “to intend, to will, to adjust conflicting desires and beliefs into a coherent set of intentions.”  If one cannot choose what one wants to think, one is “morally innocent.”  And, “...most of us do not want to live in a society where we punish the truly morally innocent.”  Immanuel Kant dealt with this controversy more than 200 years ago.

ADVANCE \r15In his “Critique of Pure Reason” (1781), Kant holds that before we perceive  something  the  mind has already shaped and colored it into something of its own creation.  We  therefore can never understand the way things “really” are.  In this context Kant
	addresses one of the most confusing problems of criminal law, “caused” mental states.  Kant maintains that the argument over whether a given mental state was caused or free confuses the way things seem to us and the way things are.  According to Kant, reason can neither prove nor disprove the existence of either free will or caused will.

ADVANCE \r15Kant provides a practical solution in the form of what he calls, aptly enough, practical reason.  Practical reason allows the mind to accept things even though it can never prove them.  Kant states, “If men consider ... the assertion of reason ... their state would be one of continuous vacillation.  Today it would be their contention that the human will is free; tomorrow . . . they would hold freedom is self de-ception. . . .  If, however, they were summoned to action, this merely pure reason would, like a dream, at once cease and they would choose their principles exclusively in accordance with practical interest.”

ADVANCE \r15Kant proves that in order to make sense of our inner experiences we must assume that our mental states are freely chosen.  Although all physical objects have a cause, as mental beings, we are always free: our  mind makes  it that way.  Kant makes clear that the fact that we can think implies freedom.  That we can  think proves as a practical matter that we are free.  Asking anything more goes beyond the bounds of what could be proved.

ADVANCE \r15This solution neatly answers the problem  of  Jeffrey   Dahmer.  The de-
	fense’s proof that Mr. Dahmer’s intention to do ghoulish acts was somehow caused by his childhood or biology is irrelevant.  These things are not unique in their ability to cause mental states.  All mental states, as physical events, have a cause.  However, we also must consider Mr. Dahmer’s drive a mental act and we must assume it is free.  To try to prove it was caused or free is a mistake.  It all depends on how we look at it.  According to Kant, practically, logically, it was free.

ADVANCE \r15What are the implications in the Dahmer case?  If Mr. Dahmer is judged insane he will be sent to a mental hospital rather than to prison, and could apply for release after a year.  According to his defense attorney, Gerald Boyle, this is just.  He says, “This was not an evil man, he was a sick man.”

ADVANCE \r15So what?  Our liberal law professors need to reread the American criminal law.  It does not say you must be well to be guilty, it says you must have intended to do whatever you did.  Trying to decide whether an intention was really free or caused is philosophically unanswerable and does not belong as a question in a court of law.  Legally and practically he is guilty.  That is enough for philosophy and should be enough for the court.


Mr. Weiss is a lecturer in the philosophy department of the University of Texas at Austin and articles editor of the Texas Law Review.
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The New York Times

May 8, 1992, Friday, Late Edition ‑ Final 
Section B; Page 6; Column 1; Metropolitan Desk 

Husband Is Charged In Death of His Wife 
	WATERTOWN, N.Y., May 7 (AP)

ADVANCE \r15A man who failed to help his fatally injured wife after a jacked‑up station wagon they were working on fell on her has been charged with manslaughter in her death, the police said.

ADVANCE \r15Four minutes elapsed from the time the car fell on Mary E. Smith Williams to when the first rescue personnel arrived and found Bruce C. Williams starting to jack up the car, said Mark D. DeVito, a senior detective with the Jefferson County Sheriff's Department.  

ADVANCE \r15Mr. Williams, 34 years old, was charged Tuesday with second‑degree man-
	slaughter in his wife's April 19 death.

ADVANCE \r15“We can show there was a period of time that he rendered no assistance in getting the load off of her,” said Detective DeVito.

ADVANCE \r15Mrs. Williams, 34, died of asphyxiation caused by a crushed chest. A brake drum collapsed on her right rib cage, the police said.

ADVANCE \r15The couple were repairing the car for the victim's mother. The incident occurred at the home of Mrs. Williams’ parents in Ellisburg, about 90 miles north of Syracuse.  


ADVANCE \d198
THE KITTY GENOVESE CASE

THE  KITTY  GENOVESE  CASE

WINSTON  MOSELEY’S  CONFESSION  IN  1964
I got in the car and drove to Queens Boulevard and Yellowstone Avenue and I started cruising the neighborhood looking for a woman alone in a car.  About three o’clock I did manage to find one on the street, I don’t know, say about ten blocks from her house and I followed her.  She drove to a parking lot and stopped her car.  As soon as she stopped hers, I was following her and I stopped mine.  While she was getting out of her car, I had already gotten out of mine and I ran into the parking lot before she really got out of the car.  She got out of the car and she saw me and she was frightened right away and she started to run.  I ran after her and stabbed her twice in the back.  Somebody yelled and I was frightened.  So I jumped back into the car, backed the car to the nearest cross street and backed down this street about half a block.  I decided that even though the person had yelled, they weren’t going to come down the street to see what happened to her and I noticed as I was backing the car back that the woman had gotten up and appeared to be going around the corner.  So I came back thinking that I would find her.  I came back into the parking lot and thought maybe she had gone to the train station.  She wasn’t in the train station.  It was locked.  So I said, “Well,” to myself, “Well, perhaps she is in one of these hallways.”  I tried the first door in this row of houses and the door was locked.  The second door I tried opened, I opened, and there she was laying on the floor.  When she saw me, she started screaming again.  So I stabbed her a few more times.  She seemed to quite down a little bit.  So she wasn’t really struggling that hard with me now.  So I lifted up her skirt and I cut off her girdle.  I even cut or pulled her panties off and she had a sanitary pad and I picked that out and threw it away and I stabbed her again in the stomach.  I cut off her brassiere and I don’t remember whether I cut her blouse or not and I took one of the false pads that she had in the brassiere because it had blood on it and I touched it with my finger and I didn’t want to leave it.  I attempted to have sexual intercourse with her, but I was unable to as I was impotent.  I did have an orgasm, however.  I looked through her pockets and I took everything she had in her pockets, which were some keys, some make-up, a bottle of pills and $49 she had in cash.  While this was going on, as I mentioned, I thought that I heard somebody opening a door upstairs and, as a matter of fact, I could hear a mumbled voice upstairs, but when I looked up the stairs, I didn’t see anybody, and as I thought nobody actually comes down the stairs, so I looked up there one more time before I went out the door and I still didn’t see anybody and I came out the door and instead of going back through the parking lot, I walked around the block and came back on the opposite side of the street.  The only thing I saw was a milk truck with a deliveryman in it and I walked around to the car and back to the street, parallel to the street that I first followed her on, and I started driving home.  As I drove home, I threw out the keys, the bottle of make-up and the pills that I had I had thrown out right by the parking lot and the case that the pills were in I threw out on the street as I was driving along.  I go to Hillside Avenue and Van Wyck Expressway and stopped and threw out this rubber false pad from the brassiere that I picked up.  From there I went straight home.
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Killer of Kitty Genovese Is Denied a New Trial

	
By JOSEPH P. FRIED

ADVANCE \r15A Federal judge yesterday denied a request for a new trial by the man convicted in the 31-year-old murder of Kitty Genovese, a crime that became a metaphor for the failure of urban residents to help fellow citizens in trouble.

ADVANCE \r15Judge Fredric Block of Federal District Court in Brooklyn rejected a contention by Winston Moseley that his conviction should be overturned because the chief defense lawyer at his trial had had a conflict of interest stemming from his representation of Miss Genovese in a minor gambling case several years before she was slain in March 1964.

ADVANCE \r15Instead, Judge Block found that the lawyer, Sidney Sparrow, “gave Moseley effective, competent and capable counsel under difficult circumstances” during the trial in State Supreme Court in Queens.

ADVANCE \r15“Sparrow’s ephemeral repre-sentation of Genovese did not create the type of relationship likely to bias him toward his former client over his current client any more than any lawyer would feel compassion and sympathy toward a savagely murdered victim,” Judge Block held.
	ADVANCE \r15Now 61 years old, Mr. Moseley is serving a life sentence at Green Haven Correctional Facility in Stormville, N.Y., after having been found guilty of stalking and repeatedly stabbing Miss Genovese, whose agonized screams were heard but brought no rescuer. 

ADVANCE \r15He admitted at his trial that he killed Miss Genovese, but Mr. Sparrow argued that his client was not guilty by reason of insanity. The jury rejected this defense and recommended that he be sentenced to death under the capital punishment law then in effect in New York State. Although the trial judge imposed the death sentence, the Court of Appeals reduced it to life in prison. 

ADVANCE \r15Mr. Moseley’s current lawyer, Barry Gene Rhodes, said he would appeal Judge Block's ruling. The decision came in response to a petition Mr. Moseley filed in Federal Court five years ago arguing that Mr. Sparrow's representation of Miss Genovese after she was ar-rested for a minor gambling offense
	in 1961 had created a conflict resulting in “ineffective assistance of counsel” at his own trial three years later.

ADVANCE \r15The middle-of-the-night murder of the 28-year-old victim, whose formal name was Catherine Genovese, near her Kew Gardens home was transformed into a case study in urban apathy after the police reported that 38 witnesses had heard Miss Genovese’s screams or seen her attacker but did not call the police during the half-hour in which he stalked, stabbed and sexually assaulted her.  Some in the community later insisted that some neighbors had called for help.

ADVANCE \r15Relatives of Miss Genovese were relieved by the ruling.

ADVANCE \r15“I’m elated,” said one of her brothers, Vincent Genovese, a Norwalk, Conn., resident. “The living nightmare we constantly go though has eased a bit.”

ADVANCE \r15Another brother, Frank J. Genovese, who lives in the Atlanta area, said the family had been concerned that Mr. Moseley's bid for freedom would once again victimize their sister.
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Maine Voices
Humanity Suffers When Victims' Cries Ignored Portland Rape Case 

Shows Need to Speak out Against Heartlessness. 

Special to the Press Herald

Luisa S. Deprez Is Director of the Women's Studies Program

of the University of Southern Maine. 

	Years ago on the streets of New York City, Kitty Genovese was brutally murdered in full daylight before scores of onlookers and listeners who did not call police. The nation responded with disbelief and sorrow -- and disconnection. “How terrible,” we said, “but we are not in New York City.”

ADVANCE \r15Now what we thought was “New York City” has come to Portland. Are we calling into question the motives and integrity of those who saw a woman being dragged off near Deering Oaks and did not act?

ADVANCE \r15Yes, absolutely. More importantly, we are calling into question a society that disconnects. The lack of response to a woman in  desperate need, flailing her arms to get attention, pleading with the eyes of those who looked at her, is not just about fear of getting  involved and of getting hurt. This fear is real, and is unfortunately justified in a society as violent as ours, but the failure to respond was also about our disconnection from ourselves and from others. 

ADVANCE \r15The woman who was dragged across a street, past numerous onlookers walking, jogging, and driving by, to be brutally beaten and twice raped in broad daylight, is a woman we each know -- she is our mother, our sister, our daughter, our wife, our lover.

ADVANCE \r15She is us, each of us. This was not a random act of violence but a sustained, prolonged attack on a mother, a daughter, a sister, wife, lover, aunt, niece 
	
	-- on a woman by a man who had an all-too-familiar “impulse” and acted upon it, an impulse itself utterly disconnected from any sense of the woman's humanity.

ADVANCE \r15A radio commentator on National Public Radio recently said that perhaps the worst invention of this century was the electric garage-door opener. It allows people to drive into their driveways, push a button, and enter their houses without surveying their neighborhood, without making connection with another.

ADVANCE \r15In a recently published book, Phyllis Chesler states that “survivors of serious atrocities say they are haunted by those who heard their screams but turned their backs, closed their doors, remained neutral, refused to take any stand other than an opportunistic one.”

ADVANCE \r15“People commit evil deeds” she adds, “because we, the good people, do not stop them.”

ADVANCE \r15What would you have wanted an onlooker to do if the woman were your mother? Or your sister? Or your daughter? What would you want an onlooker to do if the woman were you?

ADVANCE \r15The choice is not simply between safety and direct intervention.  The choice is between caring and not caring, between connection and disconnection, between active humanity and the passive allowing of atrocity.  There  are  forms  of  action  that  one  can 
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	choose; one can always at the least report it and be firm  about the  seriousness of the report. We can and must care for  each other. Our  futures  depend  on it. Our own lives depend on it.

ADVANCE \r15Things you can do: if you are in a car, blow your horn and do not stop; if you are walking nearby go immediately to the nearest  phone or flag down a car and contact the police; if you have a cell phone, call 911; allow women to talk about their fears and believe  them; take the time in your classroom or in your home to talk with the women and men, girls and boys you love about this tragedy so that they may avoid harm  and avoid  harming someone;  call the police and tell them that the calls they received about this situation need to be taken seriously and that they should not close the case until the persons involved are found; promise yourself that at the next “Take Back the Night” march you will be there, because apparently we also need to take back the day.
	
	   This tragedy is clearly one that the attacked woman feels most directly, but we must all bear it with her. To quote Chesler once  more, “Women’s hearts, men’s hearts, are irretrievable broken when people default on the dream of a common, moral humanity and do nothing.”
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What Would You Do? 
Though We Are Shocked by Stories of Bystanders Failing to Rush to the Aid of the Dying or Injured,

as Happened in Two Recent Cases in  New Zealand, They May Just Be Following Human Nature.


Leah Haines Reports.

	THOSE who heard the blood-curdling scream of journalist Kylie Jones in the last moments of her life say they will be haunted by it for the rest of their lives. 

ADVANCE \r15Neighbours near the Glen Innes reserve where Ms Jones's body was found told police they heard the scream above the noise of their televisions on Tuesday night last week. Yet, like the people who watched taxi driver Mohamed Fuard Mohamed Raafi bleed to death on a Lower Hutt street two days later, they did nothing to help. 

ADVANCE \r15Were these people heartless and uncaring? Maybe, but psychologists say most people would have behaved exactly the same way. 

ADVANCE \r15And the more people there are present, the less likely anyone will step in to help, according to Victoria University psychology lecturer Marc Wilson. “This has been referred to as diffusion of responsibility -- where the responsibility for helping is spread over those available.”

ADVANCE \r15Also, Dr Wilson says, the more ambiguous the situation, the less likely people are to help. If the request for help is explicit -- for example, “Help, I'm on fire” -- people are more likely to step in, he says. 

ADVANCE \r15The catalyst for much of the recent research into “helping”, or altruistic, behaviour was the case of Kitty Genovese, stabbed to death in New York in March 1964.

ADVANCE \r15Though 38 of Genovese's neighbours heard her calling for help for half an hour, none went to her aid.
	
	ADVANCE \r15Dr Wilson draws clear parallels between the Genovese case and Kylie Jones's death.

ADVANCE \r15Ultimately, he says, since Charles Darwin first posed the argument in 1871, psychologists have argued that there is no such thing as a purely altruistic act.

ADVANCE \r15Darwin maintained that altruistic behaviour almost directly opposed natural selection -- survival of the fittest -- and didn’t come naturally to humans who put their own lot over others.

ADVANCE \r15Despite the natural selection theory, it is still surprising to find that under New Zealand law, even if, as in Mr. Mohamed Fuard's case, someone is bleeding to death in front of us, it is quite legal to walk away and do nothing. To leave them to die.

ADVANCE \r15Unless a person has specific responsibility for the victim, such as a parent or teacher, or works in an occupation that is obliged under the Crimes Act to help, such as a police or fire officers, there is no duty to act.

ADVANCE \r15As John Miller, senior law lecturer at Victoria University, says: “You could theoretically, for example, watch a child drowning in a bucket of water and say ‘I can’t get my Armani suit dirty, so I will just leave it’.”

ADVANCE \r15The only exception to the law is road accidents, where whoever is involved must stop and help.

ADVANCE \r15In other situations, Commonwealth law is reluctant to punish people for not doing something, Mr Miller says, because it comes back to “why pick on me?”
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	ADVANCE \r15“You are asking people to risk their lives in situations which are not of their making. Morally we would expect people to intervene, but should you put people in prison for not being brave?”

ADVANCE \r15In some European countries, such as France and Germany whose laws are based on Roman law, there are some civil obligations to act.

ADVANCE \r15After the death of Princess Diana in 1997, a French court considered charging the photographers who pursued her with failing to assist a person in danger -- a crime in France.

ADVANCE \r15The state prosecutor eventually decided against laying charges, saying there was insufficient evidence to pursue them.

ADVANCE \r15In New Zealand, parents who stand by while their children are being abused can be punished by the courts, though the sentences show judges can often be lenient.

ADVANCE \r15Te Rangi Whakaruru was given a 21-month suspended prison sentence for permitting the ill-treatment of her son, James, four, and assaulting him with a jug cord and vacuum-cleaner pipe.
	
	ADVANCE \r15Her partner, Benny Haerewa, was jailed for 12 years for manslaughter after repeatedly assaulting James over the two days up to his death last year.

ADVANCE \r15In launching an inquiry into James's death, children's commissioner Roger McClay criticised the community's lack of concern about child abuse, saying people reported animal neglect more readily than child abuse. 

ADVANCE \r15“You can’t tell me that neighbours and family are totally unaware when these things are happening. It takes a lot to kill a human being,” he said at the time.

ADVANCE \r15Now, Mr McClay says he wants to investigate imposing an obligation on people to at least let the authorities know when children are in danger.

ADVANCE \r15“I am absolutely adamant that people should report it (abuse), but how you might frame a law, I would need to consult about it.

ADVANCE \r15“My God, we go to the aid of fellow nations, why couldn't we require people to go to the aid of their fellow human beings?”


ADVANCE \d198
MOTIVE VS. INTENT
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Defining ‘Intentional’


Chambers Jury to Test The Meaning Of Motive

	

By KIRK JOHNSON

SINCE at least the 14th century, when English common law called it “malice a prepense,” judges and juries have struggled with the concept and the consequences of trying to gauge a killer's state of mind at the moment of killing.

ADVANCE \r15Is a murder thought out days or weeks in advance, with “malice aforethought,” more heinous than one committed on the spur of the moment? How long must a killing be planned before it can be considered “premeditated” or “intentional”? A day, a minute, a second? Indeed, should a jury even consider such issues?

ADVANCE \r15Some of those questions were posed last week in the murder trial of Robert E. Chambers Jr., when the prosecution and defense attorneys outlined their cases for the jury in State Supreme Court in Manhattan.

Mr. Chambers, who is 21 years old, is charged with strangling Jennifer Levin, an 18-year-old Manhattan woman whom he knew and had previously dated, in Central Park in August 1986. The charges against him say that either he “intentionally” caused Miss Levin’s death or he killed her through a “depraved indifference” to the value of her life. The second option also requires a judgment as to intent.  
	ADVANCE \r15Mr. Chambers admitted in a videotaped statement to the police after his arrest that he did in fact kill Miss Levin, but said that her death was accidental, that he had only been trying to stop her from hurting him during a sexual act. But the eight men and four women of the jury, who listened to more than two hours of often heated argument by the attorneys on Monday, were offered more than simply two versions of what happened. They were presented with two subtly different ways of considering the case, depending on how far they should try to get into Mr. Chambers's mind, thoughts and motivations.

ADVANCE \r15The prosecutor, Linda Fairstein, said the sole issue in the case was what happened in the park that morning. She told the jury they would hear evidence of a fight between Mr. Chambers and Miss Levin that turned to rage and then murder. She also repeated what she had already told the jurors during the selection process, that an intent to kill can be formed in a single instant.

ADVANCE \r15Mr. Chambers’s lead defense lawyer, Jack T. Litman, said the question was why. The defendant, Mr. Litman argued, would be shown by the evidence to have been essentially indifferent to Miss Levin. 
	He said the jurors would be left wondering so much about the defendant’s “motive” to commit murder - although the prosecution does not have to produce a motive - that they would not find “intent” as required under the law.

ADVANCE \r15Lawyers and legal scholars say the disagreement goes to the heart of one of history's great legal puzzles. How much should a defendant's motive or lack of it enter into a jury's deliberations, and what is the difference between motive and intent? Motive is generally defined as a pre-existing reason to do something, as compared with the mere intent to achieve a certain result. But lawyers say they are not sure that juries always make that distinction.

ADVANCE \r15“'What are we going to call murder, and what would mitigate it? That's what these things address, and it's been a long struggle,” said Burton C. Agata, a professor of law at Hofstra University.

ADVANCE \r15According to Professor Agata, the effort to determine a defendant’s intent in a homicide evolved from the concept of “malice aforethought,” or simple bad intentions, into what became in the 18th and 19th centuries a choice between “premeditated” or “deliberate” murder. In New York State until 1967, premeditated mur-
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	der was first-degree murder punishable by death, while deliberate murder - intentional, but with less forethought - was second-degree murder punishable by up to life in prison.

ADVANCE \r15The problem, as appeals courts continually pointed out by throwing out lower courts’ verdicts, was defining the line between the two. In 1967 New York joined other states in merging premeditated and deliberate murder into a new category, “intentional” murder, the crime with which Mr. Chambers is charged.
	ADVANCE \r15Legal experts say the extent to which the jurors may weigh the two approaches - what or why - will depend largely on their perception of the evidence, but also to a certain degree on the legal instructions they will receive from the trial judge, Justice Howard E. Bell, before they begin their deliberations.

ADVANCE \r15Lawyers say that the wording of instructions about motive, and how jurors may or may not consider it as reflecting on intent, are fairly standardized. Judges often say that the jurors “may wish” to consider it. But changes in emphasis or nuance, 
	the experts say, can make large differences in a jury's perception. Some lawyers also say that juries often need a framework into which to fit the evidence they have heard, and that the motive question fulfills that function.

   “You’ve got to give the jury something to hang its hat on,” said Joseph Fallek, a Brooklyn defense lawyer. “That’s what this is about. You’ve got to have something, some explanation of what happened that makes sense.” 
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Survey Shows Number of Rapes


Far Higher Than Official Figures

	

By DAVID JOHNSTON

Special to The New York Times


WASHINGTON, April 23 - A Gov-ernment-financed survey released today estimated that 683,000 adult women were raped in 1990, a figure more than five times as high as the number of sexual assaults reported for the same year by the Justice Department.

ADVANCE \r15The National Women’s Study estimated that at least 12.1 million women have been the victims of rape at least once in their life and found that 61 percent of the victims said they had been raped as minors.  ADVANCE \r15Researchers who have studied sexual assault said the survey findings tracked earlier specialized studies of rape and provided additional evidence that the Justice Department’s National Crime Victimization Survey, a key analytical indicator used by officials to gauge the seriousness of crime, has for years underreported the incidence of rape.


4,008 Women Interviewed
ADVANCE \r15
“These data show us what experts have been saying for a while,” said Mary P. Koss, a professor of family and community medicine at the University of Arizona, who completed a national 
	study of rape involving college women in 1987. “There is a lot more rape than has been reflected by Federal statistics, and that observation is more important than whether these are the exact right numbers.”

ADVANCE \r15The study, financed in part by the National Institute on Drug Abuse, which is a part of the Department of Health and Human Services, relied  on telephone interviews with more than 4,000 women about rapes that occurred in the past year and their experiences with sexual assaults during their lifetimes. The survey included interviews with 4,008 women who were designed to represent a cross-section of all adult woman in the United States.

ADVANCE \r15The researchers asked explicit questions about rape, a factor cited by some experts to explain the difference in the National Women’s Study and the Justice Department figures.

ADVANCE \r15
The study found that 0.7 percent of women surveyed reported a forcible rape in the past year, which when multiplied by Census Bureau estimates of more than 96 million women in the United States during the survey period equates to 683,000 adult women who were raped in a 12-month period. The margin of er-
	ror of the study is one and a half percentage points.


No Figures on Children
ADVANCE \r15The estimate of the number of rapes in 1990 did not include female children and adolescents or rapes of boys or men. As a result, the survey said the estimates probably constitute less than half of rapes experienced by all Americans during 1990.

ADVANCE \r15The disparity between the women’s study and Justice Department’s lower estimate of 130,260 rapes in 1990 is due in part to differences in methodology, sample sizes and estimating procedures, said Steven D. Dillingham, the director of the Department's Bureau of Justice Statistics, which produces the national crime survey.

ADVANCE \r15He said the department’s own data showed that the number of rapes rose to 207,610 for 1991, an increase that he said showed the importance of focusing on trends rather than the numbers of rapes in specific years. He said the department’s surveys since 1973 show “some stability” in the number of rapes.

ADVANCE \r15The study was sponsored by the National   Victim   Center   and  the 
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	Medical University of South Carolina's Crime Victims Research and Treatment Center.

ADVANCE \r15The groups recommended that states adopt laws to keep the names of rape victims confidential, citing findings that 86 percent of all women surveyed and 92 percent of all rape victims said they would be less likely to report rapes to the authorities if their names would be made public.

ADVANCE \r15In addition to estimating how many women were victims of rape, the study also examined the nature of the crime, how women reacted to being sexually assaulted, what actions they took after a rape occurred and the impact of rape on the victims' mental health.

ADVANCE \r15“I think the strength of the study is that it does provide a good national estimate of forcible rape using a very tight definition,” said Dean G. Kilpatrick, director of the crime victims center and the director of research for the study. “It is the first  time  that  anybody used good


More than 12 million women are found to have been raped.

	screening questions to measure what happened between two interviews one year apart.”

ADVANCE \r15The study reported the following findings:

ADVANCE \r15¶Based on the numbers of respondents who said they had been raped sometime in their lives, the researchers estimated that about 6.8 million women nationwide would say they had been raped once, 4.7 million more than once and almost 600,000 would say they did not know how many times they have been raped.

ADVANCE \r15¶Only 22 percent of women who said they had been raped were assaulted by strangers. Twenty-nine percent said they were attacked by non-relatives known to the victim, 16 percent said they were raped by a relative not in the immediate family, 11 percent by a father or stepfather, 9 percent by a boyfriend or former boyfriend, and 9 percent by a husband or former husband.

ADVANCE \r15¶More than 6 out of 10 of all rape cases, 61 percent, took place before the victim reached the age of 18. Twenty-nine percent of all rapes occurred when the victim was less than 11 years old and 32 percent when the victim was between the ages of 11 and 17.
	ADVANCE \r15¶More than two-thirds of the women who said they had been raped reported no physical injuries, 4 percent sustained serious physical injuries and 24 percent said they received minor physical injuries.

ADVANCE \r15¶More than 70 percent of the victims said they were concerned about their families discovering that they were raped, about two-thirds said they were worried they might be blamed for being raped.

ADVANCE \r15A woman classified as a rape victim in the survey was one who said that she had had sexual contact against her will, where force or the threat of force was used, and where penetration had occurred, and that the rape had been completed, not just attempted.  
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Voices of the New Generation;


Date Rape Hysteria

	

By Katie Roiphe


Princeton, N.J.

In classrooms and journals, in lectures and coffee shops, academics everywhere are talking about rape. Although it wears a fashionable leftist mask, this is a neo-puritan preoccupation. While real women get battered, while real mothers need day care, certain feminists are busy turning rape into fiction. Every time one Henry James character seizes the hand of another Henry James character, someone is calling it rape.

ADVANCE \r15At a certain point the metaphor gets paranoid. An overused word, like an over-painted sunset, becomes a cliche, drained of specificity and meaning. With every new article on rape imagery, we threaten to confirm the vision of that 18th-century patriarch, Henry Fielding, when he wrote, “These words of exclamation (murder! robbery! rape!) are used by ladies in a fright, as fa la la . . . are in music, only as vehicles of sound and without any fixed idea.”


Katie Roiphe is a doctoral candidate in English literature at Princeton.

	ADVANCE \r15Only now the cry across campuses is “date rape.” Those involved frame it as a liberal concern, cut and dry, beyond debate. But they don’t stop to consider the fundamentally sexist images lurking beneath their rhetoric. The term “date rape” itself hints at its conservative bent. More than just a polemic against rape, it reveals a desire for dates.

ADVANCE \r15Although not an explicit part of their movement, these feminists are responding, in this time of sexual suspicion, to the need for a more rigid courtship structure. The message represents, in part, a nostalgia for 1950's-style dating. For Johnny picking Susie up for a movie and a Coke.

ADVANCE \r15And the assumption embedded in this movement is our grandmother’s assumption: men want sex, women don’t. In emphasizing this struggle, him pushing, her resisting, the movement against date rape recycles and promotes an old model of sexuality.

ADVANCE \r15One book, “Avoiding Rape On and Off Campus,” by Carol Pritchard, warns young women to “think  carefully   before  you go  to
	 a male friend’s apartment or dorm . . . .  Do not expose yourself to any unnecessary risk.” When did the possibility of sex become an “unnecessary risk”? Are we really such fragile creatures that we need such an extreme definition of safety? Should we really subject our male friends to scrutiny because after all men want one thing and one thing only?

ADVANCE \r15The definition of date rape stretches beyond acts of physical force. According to pamphlets widely distributed on college campuses, even “verbal coercion” constitutes “date rape.” With this expansive version of rape, then, these feminists invent a kinder, gentler sexuality. These pamphlets are clearly intended to protect innocent college women from the insatiable force of male desire. We have been hearing about this for centuries. He is still nearly uncontrollable; she is still the one drawing lines. This so-called feminist movement peddles an image of gender relations that denies female desire and infantilizes women. Once again, our bodies seem to be sacred vessels. We’ve come a long way, and now it seems, we are going back.
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	ADVANCE \r15The date rape pamphlets begin to sound like Victorian guides to conduct. The most common date rape guide, published by the American College Health Association, advises its delicate readers to “communicate your limits clearly. If someone starts to offend you, tell them firmly and early.”

ADVANCE \r15Sharing these assumptions about female sensibilities, a manners guide from  1853 advises  young  women,
	 “Do not suffer your hand to be held or squeezed without showing that it displeases you by instantly withdrawing it . . . . These and many other little points of refinement will operate as an almost invisible though a very impenetrable fence, keeping off vulgar familiarity, and that desecration of the person which has so often led to vice.” And so ideals of female virtue and repression resonate through time.
	ADVANCE \r15Let’s not chase the same stere- otypes our mothers have spent so much energy running away from. Let's not reinforce the images that oppress us, that label us victims, and deny our own agency and intelligence, as strong and sensual, as autonomous, pleasure-seeking, sexual beings.
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How Shame and Fear Take a Toll on Men


Who Are Raped

	

By Andi Rierden

THE most devastating aspect of being raped 11 years ago was the loss of innocence, the feeling, 26-year-old Charles Meyer, said, “that part of me had been ripped away.” Six years after being raped, Andre Lee, 22, remains haunted by shame and confusion. Recently the two men talked about their ordeals and the aftermath at Connecticut College in New London where Mr. Meyer works as an assistant technical director for Palmer Auditorium and Mr. Lee is a recent graduate.

ADVANCE \r15Like many men who have experienced the trauma of rape, they said for years they hid their ordeals behind a wall of silence. Experts point out that because most sex offenders are male, many men feel that if they tell someone about being raped it is tantamount to admitting to homosexuality.

ADVANCE \r15“Because it's about sex, power and the same gender, rape creates all kinds of havoc for the male victim,” said Mic Hunter, a psychologist based in St. Paul, Minn., and the author of “Abused Boys and Neglected Victims of Sexual Abuse” (Fawcett, 1990).
	Deep Ambivalence
ADVANCE \r15When Mr. Meyer and Mr. Lee were sexually assaulted they said they never thought about contacting a rape crisis center because they thought that rape was a women’s issue. Both men recalled going through a period of deep ambivalence because they weren’t certain that as men they could be raped.

ADVANCE \r15Once however Mr. Meyer made the decision two years ago to talk openly about what happened to him at several campus events protesting sexual assault, he realized he was not alone.

ADVANCE \r15“All of a sudden, men started coming out of the woodwork to tell me their stories,” he said. Mr. Lee was one of them.

ADVANCE \r15Though rape is thought to occur much less frequently to men than to women, the incidence of male rape is thought to be underreported. Because of the misconceptions about rape and the fears such an experience unleashes, most men come forward reluctantly or not at all.

ADVANCE \r15Like women who have been raped,  men  undergo  similar  emo- 
	tions of anger, shame, denial or disbelief. Yet because of the way men are socially conditioned, they have additional reasons for their silence, say rape counselors.

ADVANCE \r15“Most men are taught that they


‘Most men are taught they cannot be victims.’

cannot be victims and do not expect to be victims,” said Kay Honey Knapp, the director of the Safer Society, a national rape prevention center based in Orwell, Vt. “Therefore, they have a deep reluctance to deal with it.”

ADVANCE \r15She added that men have often been turned away from rape crisis centers and denied other emotional support because such services are designed primarily to help women.

ADVANCE \r15The Connecticut Sexual Assault Center in Hartford recorded 400 phone calls from men in 1992 out of a total of 4,058. Counselors at other rape crisis centers across the state said they received only a few calls from men each year, but that the figures do not paint an accurate pic- 
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	ture.

ADVANCE \r15“Our male population is even more underserved than women,” said Marian Chatfield-Taylor, the director of the Connecticut Sexual Assault Crisis Center. “We simply are not serving or even reaching them.”

ADVANCE \r15Mr. Lee, who is from Philadelphia and recently graduated from Connecticut College with a degree in history, said he had once called a local rape crisis hotline, but felt uncomfortable talking to the counselor, who was a woman.

A Story Related
ADVANCE \r15To tell the story recently, the young man closed his eyes, clenched his arms around his chest and took a deep breath. Mr. Meyer, who sat next to him, placed his arm on his friend’s shoulder.

ADVANCE \r15It was summertime, Mr. Lee said, and he was 16. He had gone to visit a neighbor who was in his 30's. The man’s wife and children were not at home. While they talked in the living room, the man began smoking marijuana, turned on a pornographic video program and started making lewd comments to the boy. Soon after, Mr. Lee said, the man became violent, pinned him down on a couch where he raped him.

ADVANCE \r15Mr. Lee said he went home, took a shower and told no one about the incident. For years, he said, “I questioned whether or not it actually was a rape because it seemed so abnormal.”
	‘I Felt I Was Nothing’
ADVANCE \r15Two years ago, while working on a project to raise awareness on campus about racism, Mr. Lee, who is black, said he underwent a period of profound self-examination. One day, the memory of his rape surfaced and he broke down on a campus lawn. “I fell to the ground and started pounding the earth and crying,” Mr. Lee recalled. “I thought it must have been my fault. That I had asked for it. I felt pathetic. I felt I was nothing.”

ADVANCE \r15The more he thought about it, he said, “the more miserable, angry and cynical I became.”

ADVANCE \r15When he told his girlfriend, she didn't believe him, he said. When he attended a local workshop for survivors in which he was the only man, he felt alone and unwanted. Soon after, Mr. Lee ran into Mr. Meyer. He had heard the young man speak publicly about his own rape. After telling Mr. Meyer his story, Mr. Lee began talking to more people and found that other men had had similar experiences.

Scarred From the Ordeal
ADVANCE \r15Later, Mr. Lee formed a men's discussion group to explore such issues. Yet despite the support he's been given, he said he remains scarred from the ordeal. “Before I confronted my rape, people used to tell me I was the happiest person they knew,” Mr. Lee said. “I haven't returned to that happy person.”

ADVANCE \r15Mr. Meyer was in his mid-teens
	when he was raped near a busy embankment in Boston. He has come to terms with it, he said, and the experience proved instrumental in shaping many of his philosophical views. At 15, the young man was walking his dog when he was confronted by a clean-shaven older man dressed in a three-piece suit. He said he assumed the man was approaching him to ask for directions.

ADVANCE \r15“This was not an ogre in a dark alley,” he said, “this was someone who looked like one of my teachers.” Mr. Meyer said the man led him to a corner and told him to be quiet or else he would kill him. The man had oral sex with the young man, then walked away, continuing his threats. Mr. Meyer said he ran home crying and told his parents, who were concerned but didn’t know what to do.

ADVANCE \r15The police were never called, and it didn’t occur to anyone to phone a rape crisis center. For years, he said, he was uncertain if what had happened was considered rape. His confusion amplified the more he talked about it.

Friends ‘Could Deal With This
ADVANCE \r15“When I told my buddies, they laughed at me,” Mr. Meyer said. “But I proceeded to open up with friends who could deal with this. I had to get this out of my soul.”


‘People used to tell me I was the happiest person they knew.’
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	ADVANCE \r15He underwent training as a rape crisis counselor in New London and became an advocate for male rape victims, by encouraging them to speak out and seek help. The dehumanizing experience of being raped, he said, made him more empathetic toward women.

ADVANCE \r15“By the time I began dating,” he said, “I was very aware of power and control. At first I was very timid when it came to sex because I didn’t want to impose myself on my partner.”

ADVANCE \r15Bill Hobson, the director of the sexual offenders program at Somers Correctional Institution, said most men who are raped are in their adolescence and it is often their first sexual experience. The perpetrator is typically much older and more mature, making the younger man feel helpless and overpowered. In general, he added, the definition of rape is too narrow and needs to be broadened.

ADVANCE \r15“Rape is when there is overt physical force, hostility or power,” Mr. Hobson said, “which involves any type of penetration including oral or anal sex.”

Common Myths
ADVANCE \r15One of the common myths surrounding rape, experts say, is that a woman cannot sexually assault a man. Though research on the subject is limited, it is much higher than the public generally believes, Ms. Knapp of the Safer Society said. “Society refuses to look at    women  as   abusers,”  she  said.
	“And the fact is we’re all capable of acting abusively.” Accumulating accurate statistics is difficult, she added, because men have reluctantly only begun to come forward with their stories in the last five or six years.

ADVANCE \r15“When you've got a situation of an older woman assaulting a younger man, it’s perceived as a circumstance where the man has scored, instead of being perceived as abuse,” she said.

ADVANCE \r15A 24-year-old musician who lives in New London said that at the age of 9 he was left with close friends of his family while his parents went on vacation. During that time, he said, the couple’s daughter, who was in her late teens, entered the room where the young boy was sleeping and forced him to have sexual intercourse with her.

ADVANCE \r15The next morning when he told her how terrible he felt, he said, “she told me that she had done me a favor.” While his friends and siblings told him the experience was positive and normal, inside he said he felt devastated.

ADVANCE \r15“There was a period when I thought I was a homosexual,” he said. “I didn’t trust women because I thought they all have ulterior motives.”

ADVANCE \r15Men who have been raped may react to the trauma in several ways, Mr. Hunter said. “Some may go through a series of homosexual relationships to create the situation so that they can be the winner,” he said, “but it usually never turns out that way.”
	ADVANCE \r15Another response, he added, is when the man attempts to prove that he is not a homosexual, “by avoiding sex altogether or by empowering his masculinity by becoming promiscuous or engaging in violent sex paired with promiscuity.”

Questioning Masculinity
ADVANCE \r15Probably the major difference between a man who has been raped and a woman who’s had the same experience is that the man begins to question his masculinity, whereas a woman's femininity is never in question, Mr. Hunter said, adding, “It’s one of the ways society controls men.”

ADVANCE \r15Mr. Meyer and Mr. Lee said their experience forced them to analyze their actions and explore how society imposes different and often confusing sexual rules on men and women. Rape is the result of how destructive such roles can be, Mr. Lee said.

ADVANCE \r15“Rapists are so confused they take it out by invading others,” he said. “And if you’re a victim, that experience will always color your world. In many ways it destroys you.”
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Sexual Molestation of Men by Women
Philip M. Sorrel, M.D.,1 , 3 and William H. Masters, M.D.2

The belief that it is impossible for males to respond sexually when subjected to sexual molestation by women is contradicted.  Previous research indicating that male sex response can occur in a variety of emotional states, including anger and terror, are corroborated.  Eleven, cases of male sexual molestation by females are classified and described.  A post-trauma reaction occurs in which sexual function and psychological state are affected. The men were all personally interviewed.  Recognition of this phenomenon should lead to increased identification of male victims as well as to better medical, psychological, and legal services for them.


KEY WORDS: sexual molestation; male rape; post-rape trauma; rape.
INTRODUCTION

Sexual molestation of men by women is a behavioral phenomenon about which there is only a scattering of case reports in the medical and psychological literature (Sarrel and Sarrel, 1979; Lehfeldt, 1952; Diamond and Karlen, 1980; Schiff, 1980).  The rubric of sexual molestation combines the categories of sexual assault and sexual abuse.  To differentiate, the term sexual assault has been restricted to sexual encounters in which a man or boy has been forced to participate in undesired sexual activity under threat of physical violence.  The sexually abused male has not been overtly threat- (*118) ing physically but rather has been overwhelmed by female psychosocial dominance or sexual seduction.  While sexual assault or the human male by the female has rarely been mentioned in the medical and psychosocial literature, sexual abuse has been more frequently identified.

Sexual assault is a major social problem in our society.  Other than the cases of homosexual assault  reported by men in prison, almost all of the reported victims are women who have been assaulted by men.  In recent years, health care programs designed to meet the needs of female victims of sexual assault have been established and are gaining increasing public support.  Certainly these programs are long overdue.  Now the recognition that men can be sexually victimized and that such mate victims experience traumatic residuals strikingly similar to those evidenced by female victims can be helpful to our understanding of the needs of all victims of sexual assault.

In the absence of prior documentation that men or boys can be and are sexually assaulted by women, there has been widespread belief that it would be almost impossible for a man to achieve or maintain an erec-
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tion when threatened or attacked by a woman.  Widespread acceptance of this sexual myth has had unfortunate implications for medicine, psychology, and law.  Its persistence in our culture has meant that male victims of sexual assault have not been identified and that their psychotherapeutic needs have remained unmet.

Sexual abuse of men by women has been all integral but little publicized part of many cultures.  Most of the sexual abuse has been committed by older females on young males.  It has ranged from casual masturbation to quiet the irritable or fearful child to long-continued incestuous relationships.  What has not been really understood is the fact that sexual dysfunction or disorder can occur as a consequence of the male sexual abuse.  This report provides examples of such unfortunate sequelae.

The interrelationships between different emotional states and the facility for sexual response is a subject of ongoing psychophysiological research (Zuckerman, 1972).  It is evident from this report that men or boys have responded sexually to female assault or abuse even though the males' emotional states during the molestations have been overwhelmingly negative - embarrassment, humiliation, anxiety, fear, anger, or even terror.  These findings of male sexual responsivity in a variety of emotional states are consistent with the research observations of others (Zuckerman, 1972; Laws and Rubin, 1969; Bancroft, 1980; Barclay, 1969; Barclay and Haber, 1965; Gantt, 1944; Bancroft and Matthews, 1971; Jaffe et al., 1974; Heiman and Rowland, 1980) but are not generally known.  Interestingly, they also parallel unpublished data that most women lubricate and some women respond at orgasmic levels while they are being sexually molested.

(*119) CASE SELECTI0N
The 11 males whose experiences are reported in this paper were all interviewed by the authors.  Six were among approximately 700 men presenting a wide variety of problems to the Yale Human Sexuality program (YHSP) between 1973 and 1980; YHSP is a function of the Yale University Health Service, a health maintenance program for Yale students, faculty, employees, and their dependents (Sarrel, 1976).

The other five cases are patients who have requested treatment for sexual dysfunction or disorders from the Masters and Johnson Institute.  The Institute draws its clientele (over 3500 couples since 1959) from so broad a geographical and socioeconomic distribution that the population cannot be easily characterized.

In the files of the two institutions, there is one case of male sexual assault that has not been discussed because legal proceedings are still pending.  There have been two other instances of male sexual assault known to the authors through consultation, but, since there was no opportunity for detailed evaluation, the cases were not included in this series.  In addition, there are three cases of mother-son and two of brother-sister incest that have not been discussed in detail because their histories are quite similar to those reported in this paper.

To the authors' knowledge, these cases constitute the entire series in both institutions of male victims of female sexual molestation.  However, since it has always been difficult for a man to reveal that he has been sexually assaulted or abused by a woman, it is quite possible that other instances of male sexual molestation have been missed.
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CLASSIFICATION OF CASES

In order to simplify presentation of a complex subject, the cases of male sexual victims are reported in four categories.  These categories reflect the experiences to date of the two reporting institutions, but as further information becomes available from other sources, this classification may have to be revised.  The assigned categories are (1) forced assault, sexual approach marked by the use of physical restraints or believable threats of physical violence, or both; (2) "baby-sitter" abuse, the seduction of a young boy by all older woman or girl who is not a relative, which may involve direct or implied threats if the incident is reported to parents (if the victim were female, this would constitute statutory rape); (3) incestuous abuse, sexual seduction of a male minor by a female relative; (4) dominant (*120) woman abuse, an aggressive sexual approach to an adult male that, without direct physical force, intimidates or terrifies the victim.

There is a possible overlap in classification for some cases.  As examples, incestuous abuses of young boys are usually conducted by dominant women and a dominant woman may also take part in a forced sexual assault.  Each of the reported cases has been classified by the authors in that category which seems most appropriate when viewed from the depth of the history obtained.


Forced Assault
The salient features of the four cases of forced sexual assault of men or boys by a woman or women are as follows: first, the assaulted males were physically constrained in some manner and in some instances feared not only for their safety but even for their lives; second, in spite of their embarrassment, anxieties, or even terror occasioned by the constraint or captivity, the males functioned sexually.  Obviously, their sexual capacities may not have met the full requirements of the female captor or captors, but the males were able to respond under threat of violence.


Case I
The first case is that of a 27-year-old, 178-pound male truck driver, married at 21 and divorced at 25 years of age.  After the divorce, he socialized primarily in a bar society, occasionally patronizing prostitutes.  He estimated approximately 30 different female sex partners before the sexual assault.  His only known sexual difficulty was that of rapid ejaculation.

One night he had been drinking and left a bar with a woman companion he had not known previously.  They went to a motel where he was given another drink and shortly thereafter fell asleep.  He awoke to find himself naked, tied hand and foot to a bedstead, gagged, and blindfolded.  As he listened to voices in the room, it was evident that several women were present.

When the women realized that he was awake, he was told that he had to "have sex with all of them."  He thinks that during his period of captivity four different women used him sexually, some of them a number times.  Initially he was manipulated to erection and mounted.  After a very brief period of coitus, he ejaculated. He was immediately restimulated to erection and the performance was repeated. Following the 
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first two coital episodes, he did not ejaculate again until he was seen in therapy.  After several more coital experiences, it became increasingly difficult for him to maintain an (*121) erection.  When he couldn't function well, he was threatened with castration and felt a knife held to his scrotum.  He was terrified that lie would be cut and did

have some brief improvement in erective quality.

After rest periods were granted, he was brought to full erection and had intercourse a number of times, although maintenance of the erection continued to be difficult.  Finally, despite vigorous penile stimulation, he was unable to achieve any degree of erection.  He was again frightened by further threats of violence to his genital organs but could not respond.

He believes that the period of forcible restraint and repeated sexual assaults continued for more than 24 hours. When the women decided to release him, his feet were untied and he was dressed and taken by automobile to an isolated area where, still blindfolded and with hands loosely tied, he was pushed from the car.  He was able to free himself without difficulty.

The man did not report the episode to the police or tell anyone of his experience.  He was terrified that if his friends found out about his "disgrace" they would think him "less than a man" because he had been "raped by women."  He did become extremely anxious about whether he would ever be able to achieve or maintain an erection in the future.  This fear was strongly supported by vivid recall of the derogatory comments made by his captors when he failed to respond to their stimulative efforts with effective erections.

In subsequent months, lie attempted sexual intercourse with several different women, but he was never able to achieve or maintain an erection sufficient for vaginal penetration, nor did he ejaculate.  He also was unable to masturbate to ejaculation, achieving only partial erections.  The man married about a year before he sought professional support but was unable to consummate the marriage.  When lie and his wife were seen in therapy, she was unaware of his history of sexual assault.


Case 2, 3, and 4
Three other men were victims of forced assault.  A 37-year-old, white, married male was accosted by two black women who forced him to have intercourse and perform fellatio at gun point.  A 23-year-old medical student was bound and then forced to have intercourse by a woman who threatened him with a scalpel.  A 17-year-old boy was entrapped by a group of two older men and three older women who threatened to "beat him up" if he tried to get away.  Although there was no attempt at intercourse, he was masturbated manually and fellated resulting in three ejaculations.

The three men subsequently were unable to relate sexually. The 37year-old did not initiate sex with his wife during the next 2½ years and (*122) became nauseated when she attempted to initiate sexual activity with him.  The 23-year-old also did not have any further sexual experience. He presented for sex therapy 2 
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years later with complaints of feeling isolated from women and fearful of initiating contact with a female partner.  The 17year-old boy was unable to achieve or maintain a full erection in all subsequent sexual opportunities.  He came to sex therapy at age 26 for treatment of primary impotence.4

"Baby-Sitter" Abuse
In this category, the reported cases describe the seduction of a young boy by an older woman or girl who is not a relative. There have probably been thousands of such incidents subsequent to which no negative sequelae developed for the young boys who were abused.  However, there are a variety of untoward consequences that can accrue to a boy introduced to sexual activity by a woman playing the "baby-sitter" or substitute caretaker role.  The following two cases are specific examples of the variety of sexual distresses that can accrue to boys subjected to "baby-sitter" abuse.


Case 5
A 25-year-old man was seen with the complaint of inhibited sexual desire.  An older woman who stayed with the boy when his parents were out for the evening or out of town initiated sexual activity when he was 10 years old.  He remembers that she frequently manipulated his penis and that sometimes there was an erection, but he had no ejaculatory experience.  Apparently, there also were attempts at mounting, although the boy was not sure what did happen when the woman kneeled above him as she was never unclothed.

The sexual episode continued pleasurably for the boy for approximately a year until, despite the woman's repeated warnings, he described his experiences to his mother. He reported being terrified not by the sexual experience but by his family's reaction.  First, his father whipped him severely, then he was taken to a priest and, in turn, to a psychiatrist.  The priest and the psychiatrist saw him frequently over a 6-month period, repeatedly referring to his shameful conduct and his guilt in not reporting the sexual activity sooner.  Although he never heard what happened to the older (*123) woman, he felt extremely guilty about exposing her to the ire of his family.  Hie was left with the feeling that sex was vile and that he could never be forgiven for the sins he had committed.

As he matured, he continued being overwhelmed by feelings of sexual guilt.  He never masturbated. Other than nocturnal emissions, which he denied were pleasurable and frantically tried to hide from his mother, he had no sexual outlet.  He rarely dated and was terrified if a girl made any suggestion of a sexual advance or if he heard off-color stories told by his male peers.


4 Further details of these cases have been omitted to conserve space but can be obtained by writing to the authors.
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At age 24, he finally established a platonic relationship with a young woman to whom, in due course, he confessed his sexual fears and his history of sexual abuse.  He described having little or no interest in any form of sexual activity.  He also stated his belief that any manner of sexual activity was cheap and dirty.  The young woman, in turn, described her own pleasure in sexual experience and urged him to seek help.  When he finally agreed to consider treatment, she volunteered to accompany him to therapy.


Case 6
When this subject was 11, a 16-year-old baby-sitter pulled off his pajamas and sat on him putting his penis in her vagina . He did not understand what was happening but remembers feeling terrified, confused, and ashamed.  He had no previous sexual experience, had never ejaculated, and did not ejaculate during the intercourse . Subsequently, he did not masturbate and avoided any direct sexual contact.  At 19, he met his wife.  There was no premarital genital petting or any attempt at intercourse.  On their wedding night he was impotent and did not allow her to touch him.  He was seen with his wife for sex therapy, the complaint being his aversion to sexual activity and an unconsummated marriage due to primary impotence.  It is worth noting that he had been in psychotherapy for 2 years prior to his marriage but had shared his sexual history with neither his therapist nor his wife.


Incestuous Abuse
There are on record at the two institutions seven cases of incestuous relationships that have resulted in adult sexual dysfunction or disorder for boys sexually abused by mothers or by older sisters.  It is assumed that thousands of brother-sister and mother-son incestuous relationships currently exist in our society.  What percentage of these relationships will (*124) result in male sexual distress is of course, unknown.  Two cases describing the negative aspects of incestuous abuse of a young boy are presented as representative of this category.


Case 7
This man was 30 years old with a history of a 3-year unconsummated marriage when seen in therapy.  He was an only child whose parents were divorced when he was 2 years old.  He did not remember ever seeing his father.

His mother began playing with his genitals when he was 13, shortly after his first episode of nocturnal emission.  In a few months, the genital play progressed from manipulation to fellatio to intercourse.  Sexual activity continued at his mother's instigation (two or three times a week) until the boy left for college.  He gave no history of sexual dysfunction or disorder during this period.  Although the boy never approached his mother, he always responded to her evidenced sexual needs.  He felt strongly devoted to her, stating that he enjoyed her obvious pleasure during their sexual encounters far more than his own.

He had never dated until after he enrolled in college.  In his freshman year there was failure to achieve an erection during his first sexual opportunity with a girl his own age. He recalls being overwhelmed 
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with guilt at the thought of being unfaithful to his mother.  When at home, he continued to be sexually active with his mother until she died in his senior year in college.  After her death lie felt completely isolated.  When he resumed dating, he could not maintain an erection and was overwhelmed with fears of performance.  After several such experiences, he became nauseated at the prospect of sexual opportunity.  Once, while petting with a girl in a car, he experienced projectile vomiting.  He began to feel that his sexual life had ended with the death of his mother.

Finally, the man married in an attempt to combat his sense of loneliness and social isolation.  When the couple was seen in therapy, his wife was fully aware of his impotence but completely unaware of its etiology.


Case 8
In each of the three known instances of brother-sister incestuous assault resulting in male sexual inadequacy, an older sister had sexually assaulted her younger brother. This case is typical of the complications that can arise from this type of sexual abuse.

When he was between 10 and 12 years of age, this boy was repeatedly abused by his sister, who was 4 years older. She stimulated him manually (*125) and orally and then inserted his penis into her vagina.  At first he only felt frightened and did not understand what was happening.  She usually threatened to beat him or attack him with a knife if he told anyone.  He does not recall if he ejaculated.  He was too frightened to tell 

his parents. When he was 12, his sister was admitted to a psychiatric hospital. Subsequently, he became suicidal and was hospitalized for psychiatric treatment.  He entered therapy with the complaints of impotence and unconsummated marriage.


Dominant Woman Abuse
There are three cases that fall into this category. In each case there was a single episode in which traditional sex roles were completely reversed by an act of overt female sexual aggression.

Case 9 is presented more fully than the other two because it is an excellent example of overwhelming female dominance; space restrictions necessitate abbreviation of the others.


Case 9
A 40-year-old man was sexually abused by his wife.  The abuse occurred during the first year of a legal separation.  Alone in their summer cottage, she attacked him by taking off her clothing and "coming at me."  She opened his pajamas and grabbed his penis.  His thoughts at the time were the following: "What in the world is going on?  Why is she behaving this way?  Why doesn't she stop? I felt [from her] a ferocity and aggressiveness.  I felt helpless to stop her.  No matter what my feelings, she was going ahead.  I couldn't believe I had an erection. I was so scared. I had always equated erection with sexual excitement. And then she was sit-ting on me and she had a quick orgasm. And it was over. I didn't ejaculate. I felt confused and humiliated.”
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During the next 2 years the husband and wife lived apart.  He responded well to psychotherapy for depression.  On the eve of signing divorce papers, the couple decided instead to enter marital therapy.  Prior to the trauma, their sex life had been satisfactory.  There had been a transitory period (about 3 months) of impotence almost 15 years earlier but no other sexual difficulties.  After the sexual molestation, the man was not able to ejaculate during intercourse or petting.  His main complaint was inhibited sexual desire.  He did not have subsequent sexual experience with any other partner.

The wife did confirm that she had attacked her husband when she was in a state of fury.  She had intended to hurt him and to use sex as a means of expressing her rage at him.


(* 126) Case 10 and 11
Case 10 is that of a 33-year-old who had only homosexual experiences before an encounter with a 35-year-old divorcee.  She made him feel "helpless and terrified."  When she inserted his penis, he felt "numb and

hurt."  "I felt violated, speechless, almost paralyzed with fear," he recalled as he recounted his experience in sex therapy.  He presented for therapy for help in overcoming his fear of relating to anyone sexually, as he had  withdrawn completely from sexual interaction in the 2 years since the molestation. 

Case 11 is a 21 -year-old who feared relating to women.  Of Mormon belief, his only sexual experience had been that of forced intercourse at age 17 by a 23-year-old friend of his older sister.  Premarital intercourse was direct conflict with his religious beliefs.  Since that time he had not dated.  His only sexual response outlet was an occasional wet dream. The woman had not used a weapon but had simply intimidated him by her forcefulness.  He had not told anyone except his psychotherapist.  She referred him to sex counseling when he mentioned the molestation experience.


SUMMARY OF FINDINGS

Emotional States and Sexual Response
Except for cases 5 and 7, who were pleased with the sexual activity, all of these men described varying levels of fright, panic, and confusion at the time they were molested.  Despite these emotions, they had erections, and six of them ejaculated as well.  Of the five who did not ejaculate, two were pubertal-aged boys who had not yet experienced their semenarche (first seminal emission).


Psychosexual Histories Before and After Sexual Molestation
The sexual behavior of the male victims before and after the sexual experiences of sexual molestation are listed in Table I.

After the sexual molestation, all of the men had some sexual problem warranting clinical attention.5  It can be seen from Table I that some of these (*127) men were not problem free to begin with and that the


5 It should be noted that this is a biased sample gathered from clinical files.  It is not suggested every instance of sexual assault or abuse of men by women typically leads to problems of male sexual distress or requires professional help.
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Table I.  Sexual History Before and After Traumatic Sexual Episode

	Case
	Before
	After

	1

2

3

4

5

6

7

8

9

10

11
	Rapid ejaculation

Functioned well

Rapid ejaculation

None except masturbation

None

None

Functioned well

None

Functioned well; history of transitory impotence

Primary impotence

None
	Secondary impotence; ejaculatory incompetence

Sexual aversion; secondary impotence

Secondary impotence; rapid ejaculation, sexual aversion

Primary  impotence

Inhibited sexual desire; primary  impotence

Ejaculatory incompetence, secondary impotence

Secondary impotence;  sexual aversion

Secondary impotence

Inhibited sexual desire; ejaculatory incompetence; secondary impotence

Secondary impotence

None


experience of being sexually victimized frequently exacerbated already existing sexual problems in addition to creating new ones.  The impact is potentially on all dimensions of sexuality- response, desire, sense of orientation and behavior.  A feeling that was prevalent among the men was the sense that they had responded  sexually in circumstances in which a normal man would have been impotent.  As a result, they came to regard  themselves as abnormal, which in turn kindled or rekindled feelings of inadequacy as a man, homosexual anxieties, and sexual performance anxieties.


Reasons for Seeking Therapy
Case 11 is the only man who sought sex therapy because of the molestation experience.  All the others came for help with sexual dysfunctions and had not consciously connected the molestation experience to subsequent sexual behavior.  Five of the men had prior psychotherapy.  Three, including case 11, had mentioned their sexual trauma to their therapists, but only one therapist, in case 11, had believed the experience actually happened.


DISCUSSION
One of our cases has been described previously in Sarrel and Sarrel's (1979) book, Sexual Unfolding: Sexual Development and Sex Therapies in Late Adolescence. Lehfeldt (1952), Diamond and Karlen (1980), and Schiff (1980) have referred to cases reported in the popular press but do not describe having had the opportunity to interview the men involved. We have (*128) not been able to find any other mention of the phenomenon in the medical or psychosocial literature.
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Malinowski (1968), in Sexual Life of Savages, describes an island where women sexually attack men, eventually killing them.  He did not visit this island because he was convinced the dangers were not worth the venture.

The facility of the human male to function sexually in a variety of severe emotional states, including extreme anxiety, terror, and anger is a subject discussed by Kinsey and his associates (1948).  Kinsey, citing the findings of Ramsey (Kinsey et al., 1948) as well as his own data, published a list of emotional states in which boys experience sexual excitation including erection and ejaculation.  The list includes, among others, "being scared," "fearing punishment," "anger," and "being yelled at."  Kinsey concludes, "The record suggests that the physiologic mechanism of any emotional response (anger, fright, pain, etc.) may be the mechanism of sexual response" (Kinsey et al., 1948, p. 165).

In a more recent discussion of the psychophysiology of sexual response, Bancroft (1980) cites both animal and human studies in which anxiety-provoking situations can lead to genital responses.  Beach has described this phenomenon in dogs, that when attacked, angered or frightened dogs may develop an erection (F. Beach, personal communication, 1980).

Bancroft's (1980) review indicates that the relationship between emotional states and sexual response is complex and varied.  Case experience leads to the conclusion that one or more of the following mechanisms have been present when men have responded sexually while being attacked.  First , the response is part of a generalized body reaction to the emotional turmoil.  The Kinsey findings support this view, especially in cases of young boys.  In that age group (15 and younger), Kinsey points out "slight physical stimulation of the genitalia, general body tensions and generalized emotional situations may bring immediate erection, even when there is no specifically sexual situation involved" (Kinsey el al., 1948, p. 164).  A second possible mechanism is based on the findings that, although peripheral sexual responses are influenced by the brain, they are mediated through centers in the spinal cord and can function independently, as seen among spinal-cord -injured patients.  The men who described being "paralyzed with fear" at the approach of a dominant woman may have  had a sexual response determined by spinal cord discharge without full cerebral control.  A third possibility  would be consistent with the Bancroft and Matthews (1971) findings and also with Kinsey's work, that anxiety, for some men, contributes to sexual excitation.  Finally, we should mention the more recent theories on sexual excitement as reported by psychoanalytically oriented investigators, perhaps best represented by Stoller (1976).  Stoller's focus on the role of fantasy in sexual excitement brings into consideration many of the (*129) issues we have mentioned- the presence of danger, the use of force, the emotional states of fright and anger, etc. Stoller (1976, p. 899) concludes that “sexual excitement depends on a scenario that the person to be aroused has been writing since childhood."  It is possible that the situations described in the case histories reflect a role that has been previously played by elements in their unconscious.  Replaying this role in real life may have triggered their sexual excitement.
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Whether or not the theories stated above have any value, the fact remains that some men and women do respond sexually when forced or coerced into sexual interaction.  This is important information.  As gynecologists, we have talked with a number of women who described vaginal lubrication and responding sexually at orgasmic levels while being raped.  Frequently, the orgasmic level of their response was a source of confusion and anxiety to the women.  In some instances, the levels of their sexual response were more upsetting than the physical distress and social humiliation sustained during the attack.  As mentioned, some of the sexually assaulted men also have been confused by the degree of their response and have regarded themselves as abnormal.

The post-assault findings of depression, sexual aversion, and alteration in sexual facility constitute a "post-assault syndrome" essentially parallel to the "post-rape trauma syndrome" described by women victims (Burgess and Holmstrom, 1974).  Man's post-assault reaction as a sexual victim is one that must be carefully considered in the medical, psychological, and legal management of these cases. In many instances psychotherapy may be indicated, but patients frequently are not sufficiently motivated to apply for such care unless the residual of the traumatic experience is one of sexual dysfunction or disorder (Groth et al., 1977).

Failure of the health care professions to recognize the possibility that a man call be sexually assaulted has influenced research on the subject; there has been none.  Two of the original Kinsey6 investigators were asked if they were aware of any male sexual-assault victims in the Kinsey research population.  They confirmed that there were none they knew of but also stated that they had never asked any man if he had been sexually assaulted.  Other authorities in the field of sex research were contacted, none of whom have ever included such a question in their surveys.  One of these researchers described himself as a victim of a sexual attack by a woman.  Although the phenomenon of male sexual assault is rare, there nevertheless are many male victims who never have been given the opportunity to share the residual trauma from their experience with a health care professional who could help them.

(*130) The last issue for comment is a legal one. The word rape has been avoided in describing the cases in this series because it is a complicated word to use.  The term rape has many legal connotations.

Eleven states, plus the District of Columbia, still have gender-specific statutory rape laws.  The remaining 39 states now have gender-neutral laws.  These states protect both male and female victims against both male and female "perpetrators."

The gender-specific statutory rape laws have generally been upheld by the courts, usually on the basis that greater protection of young females is required because of the potential for pregnancy (Edison, 1980).


6 Drs. Wardell Pomeroy and Patil Gebliard, 1980.
Archives of Sexual Behavior, Vol. 11, No. 2, 1982 (pp. 117-131. *130)
Two of the men interviewed and discussed here were brought to our attention by legal authorities.  In one instance, consultation was sought by a prosecutor and in the other case a defense attorney sought expert testimony.  Neither attorney had been able to find any legal or medical support for their cases.  Both attorneys at first did not believe the clients, as they also thought it was impossible for men to respond sexually while under sexual attack by a woman or women.  In the future, the information in this paper should prove helpful to legal authorities working with male victims of sexual assault.


CONCLUSION
Men can be and have been sexually assaulted and abused by women.  Even though they may respond sexually to the point of erection and ejaculation during such an experience, there can be a traumatic residual of sexual dysfunction or disorder.  The phenomenon of sexual molestation of males by females needs to be recognized by medical, psychosocial, and legal authorities so that the distress that can be occasioned by the episode can be better understood and alleviated.
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A Sentence Of Therapy

In a Slaying
	ADVANCE \r15NORWICH, N.Y., Dec. 4 (AP) - A girl who stabbed her boyfriend to death when she was 14 years old has been sentenced to five years of outpatient therapy for the killing.

ADVANCE \r15April M. Dell’Olio, now 15, must undergo psychoanalysis once a week as an outpatient during her therapy, Judge Kevin M. Dowd of Chenango County Court reluctantly ruled on Friday.

ADVANCE \r15“Never in my entire legal career have I had a case which had more disturbing overtones than this one,” Judge Dowd said during the 70-minute hearing. “A young man is dead, and basically I am hamstrung on the situation where I have to treat it like the psychological equivalent of, ‘April had a bad hair day on Oct. 20, 1992.’”

ADVANCE \r15Miss Dell’Olio admitted that she repeatedly stabbed David S. Eccleston near New Berlin High School, about 55 miles southeast of Syracuse, where the two were students. She was cleared of murder charges earlier this year by a jury that found her actions were caused by a mental disease or defect.

ADVANCE \r15Her lawyer had argued during the trial that Mr. Eccleston, 17, mentally tormented the girl, and said Miss Dell’Olio had a diminished mental capacity. But prosecutors said that Miss Dell’Olio was jealous because Mr. Eccleston was dating other girls and suffered from no mental disorder.
	Judge Expresses Outrage
ADVANCE \r15At Friday's hearing, state psychiatrists testified that Miss Dell’Olio suffered from a personality disorder, but said she did not currently suffer from a dangerous mental disorder or mental illness. Such a disorder would have required she be involuntary committed to a facility for treatment.

ADVANCE \r15Judge Dowd said justice was not served in the case.

ADVANCE \r15“It is a disgrace that a person can kill somebody, stab that person 23 times and walk away from here and say, ‘Take two counselors and see me in five years,’” he said. “That sounds silly, as silly as society is becoming now that somebody can just kill somebody and get no time at all.”

ADVANCE \r15Judge Dowd also apologized to Mr. Eccleston's mother, Diane, who was sitting in the second row of the courtroom. After the hearing, Mrs. Eccleston expressed her outrage over the sentence.

ADVANCE \r15“She literally got away with murder and apparently you can do this in New York State,” she said. “My son didn't even have a chance in life because she got angry and killed him.”

ADVANCE \r15Miss Dell’Olio showed no emotion at the sentencing. Afterward, she left the courtroom accompanied by her parents.
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What Penalty for Killing in Passion?
	

By Tamar Lewin

With the Bobbitt case long since over, and the frenzy over the O. J. Simpson case dragging into its fifth month, legal experts on domestic violence, women's advocacy groups and tabloid television shows have fixed their attention on the case of a Maryland man who killed his wife after finding her in bed with another man.

ADVANCE \r15For the tabloids, the case of Kenneth Peacock, 36 -- who pleaded guilty to killing his wife, Sandra, and was sentenced on Monday to 18 months in jail -- is the lurid story of a long-distance trucker who came home at the wrong time.

ADVANCE \r15But for many women's groups and legal experts, it is an example of a troubling double standard in judicial sentencing for offenses committed in the first heat of passion.

ADVANCE \r15Mr. Peacock, caught in an ice storm last February while traveling from Pennsylvania to Florida, got no answer when he called his wife to say he was coming home. When he arrived around midnight, his wife was in bed, naked, with another man.

ADVANCE \r15Mr. Peacock chased the other man away at gunpoint, and at about
	 4 A.M., after drinking and arguing, shot his wife in the head with a hunting rifle.

ADVANCE \r15He pleaded guilty to voluntary manslaughter, but his sentencing on Monday in Baltimore County Circuit Court set off protests. Judge Robert E. Cahill sentenced Mr. Peacock to 18 months in prison, saying that he wished he did not have to send him to prison at all, but knew he must “to make the system honest.”

ADVANCE \r15“I seriously wonder how many men married five, four years would have the strength to walk away without inflicting some corporal punishment,” said Judge Cahill, referring to the circumstances of the case. He has since declined to discuss the case.

ADVANCE \r15Reports of the sentencing prompted widespread outrage among women's groups and legal experts on domestic violence, and the Women's Law Center in Baltimore protested the sentence to the committee on gender equality of the Court of Appeals, Maryland's highest court. The committee will investigate the matter.

ADVANCE \r15Neighbors of the Peacocks in Parkton, their rural town in northern Maryland, were also upset: “I’m not into politics or things like that, but if
	 you murder someone, it should be life or several years,” said Sherry Muller, a neighbor.

ADVANCE \r15Elizabeth Schneider, a Brooklyn Law School professor who is an expert on domestic violence, said, “It’s only one step away from the judge saying that anyone who walked away without hurting his wife isn't a real man.” She added,  “The court is saying that this is socially understandable for a man to do.”

ADVANCE \r15David B. Irwin, the lawyer who represented Mr. Peacock, defended the sentence in an interview yesterday.

ADVANCE \r15“This is a man with no record at all,” said Mr. Irwin. “I argued for a suspended sentence. He’s got two brothers who are former police officers, and he shouldn't be in the penitentiary with people his brothers put away. I know from the family that this is not the first time he'd found her with a man. I don't know if she had a job. They both had alcohol problems.” 

ADVANCE \r15Mr. Irwin said that Mr. Peacock met his wife in Texas, where her mother lives. He said the couple married five years ago and moved back to the Baltimore area, where Mr. Peacock grew up.

ADVANCE \r15Mr.  Irwin  said  his  office had 
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	been swamped with media calls since the sentencing: “We've had Oprah, Donahue, Geraldo, the whole nine yards, but I’m not doing any of it.”

ADVANCE \r15Mr. Irwin, who has represented several battered women who killed their husbands, said none of those women had served more than 18 months in prison.


Questions of the acceptability of

violence by men.

ADVANCE \r15But for some female lawyers, the sentence for Mr. Peacock became a cause when, a day after the judge acted, another Baltimore judge handed down a three-year sentence to a women who pleaded guilty to voluntary manslaughter for killing her husband after 11 years of abuse.

ADVANCE \r15While Mr. Peacock’s sentence was half as long as the prosecution had recommended, the woman’s sentence was three times longer than what the prosecutors in that case had sought.

ADVANCE \r15Sue Osthoff, director of the National Clearinghouse for the Defense of Battered Women in Philadelphia, contrasted Mr. Peacock's sentence with those imposed on battered women who killed their husbands -- dozens of whom, she said, are sentenced to 15 years or more.

ADVANCE \r15“In the vast majority of cases where women kill their husbands, they do so because they think he is going to kill them or their children,” 
	she said. "Whatever pain this man felt at seeing his wife with someone else, he wasn't going to die." 

ADVANCE \r15Many women's groups say the sentencing in this case and others like it reflect a widespread acceptance of male violence against women. 

ADVANCE \r15“What is so troubling about the judge’s statement is the way it accepts a male paradigm that anger and violence are mixed, as though they can’t be separated,” said Donna Coker, a law professor at Stanford University. “It very much fits the profile of how abusive men react.”

ADVANCE \r15In California, women's groups were up in arms in 1987 over the case of a Chinese-American man, Dong Lu Chen, who beat his wife to death with a claw hammer and was given five years' probation, based on the argument that given his cultural background, he had to kill his wife after she confessed to adultery.

ADVANCE \r15For centuries, the common law has recognized a heat-of-passion defense in homicide cases, providing that killings may be treated less harshly if the killer was in a heat of a passion that would leave a reasonable person distraught and unable to exercise appropriate judgment.

ADVANCE \r15In such cases -- and a man who finds his wife in bed with another man is the textbook example of heat-of-passion cases -- many prosecutors will allow the defendant to plead guilty to manslaughter, knowing that juries tend to flinch from convicting on murder charges.


	ADVANCE \r15States  have  differing  laws on just what qualifies for heat-of-passion status and, in particular, whether those who do not kill in the instant of revelation, but wait several hours, as Mr. Peacock did, are acting in the heat of passion. In some states, killing an adulterous wife, discovered in bed with another man, was considered justifiable homicide as recently as the early 1970's.

ADVANCE \r15“Over the years, the law has developed a whole series of categories of things that might cause a reasonable person to kill in the heat of passion,” said Stephen Schulhofer, who teaches criminal law at the University of Chicago.

ADVANCE \r15“In some jurisdictions, it can be an assault, or someone telling you that your spouse has committed adultery, or the confession of adultery by your spouse. It’s mostly cases where men have killed women, and juries tend to think it is reasonable for men to lose it when they hear about adultery. There is some academic criticism that it’s based on a narrow macho conception of protecting your sexual property, but the jury verdicts aren’t changing,” he said.  
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Spouse’s Sex Affects Murder Cases

By Harvey Berkman
	A U.S. DEPARTMENT of Justice study of spousal murder, prompted partly by the arrest of O.J. Simpson, has uncovered another anomaly in that incomparable case:

ADVANCE \r15Of 318 husbands who were accused of murdering their wives and whose cases were disposed of in the same year, nearly nine in 10 were convicted, either by pleading guilty or after a trial. And of the 138 men who went to trial, only eight were acquitted -- and all acquittals came before judges.  None came the way Mr. Simpson's did: before a jury.  

ADVANCE \r15Prompted by requests for information in the wake of the June 1994 slaying of Nicole Brown Simpson, the department's Bureau of Justice Statistics analyzed the approximately 540 spousal murder cases that courts in the nation's 75 largest counties disposed of in 1988.

ADVANCE \r15The study consisted of 318 male defendants (split about evenly between blacks and whites) and 222 accused wives (61 percent black, 39 percent white).

Charges were dropped against 70 defendants, 35 men and 35 women.  Of the rest, men were moderately more likely than women to plead guilty -- 46 percent vs. 39 percent -- and they were given longer sentences when convicted: Excluding sentences of life and death, convicted wives were sentenced to six years on average, while convicted husbands were sentenced to 16.5 years.  More than 40 percent of convicted husbands, but only 15 percent of convicted wives, were sentenced to prison for 20 years or more.
	
	ADVANCE \r15The biggest difference was among the 100 wives and the 138 husbands who went to trial.  Thirty-one, or nearly one third, of the wives won acquittals -- as did eight, or 6 percent, of the men.  And all of those eight acquitted husbands came from the 47 who chose to be tried by a judge.  Juries convicted every one of the 91 men whose cases they heard.

ADVANCE \r15The study suggested self-defense as a factor in the greater acquittal rate for wives; women, more often than men, claimed provocation as a justification.

ADVANCE \r15One factor the study found to be almost wholly irrelevant was race, of either victim or defendant.  Almost exactly the same percentage of white defendants as black ones were convicted, and their jail time differed little; 29 years when the victim was white and 32 years when he or she was black in cases of first-degree murder.

ADVANCE \r15The sentencing discrepancy was somewhat larger in second-degree murder cases -- 19 years in white-victim cases and 13 years when the victims were black.  But that is balanced by the greater likelihood that perpetrators in black-victim cases would receive a sentence of life.  Both spouses were of the same race in all but 16 of the 540 studied cases.  
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3 More Convicted in Subway Slaying of a


Tourist From Utah
	

By Ronald Sullivan

Three defendants were convicted yesterday in the murder of Brian Watkins, the 22-year-old Utah tourist stabbed to death while trying to protect his family from a gang that attacked and robbed them in a midtown subway station in September 1990.

ADVANCE \r15The verdict, which was reached after less than two days of deliberation, caused the families of two of the defendants to sob quietly in State Supreme Court in Manhattan. But it stirred little reaction from the defendants themselves, Yul Gary Morales, Anthony Anderson and Ricardo Lopez, all 20 years old.

ADVANCE \r15They were the second group of defendants to be tried and convicted in the Watkins killing. With their convictions, the first seven of the eight young men charged in the attack have been found guilty of felony murder and robbery.

ADVANCE \r15Although they testifed in both trials, the Watkins family was not in the courtroom for the verdict yesterday. From Provo, where the family was attending the graduation of one of their children, Brian Watkins's father, Sherwin, said he was pleased with the verdict, “but it won't bring back our son.”
	
In felony murder, all are guilty even if only one did the killing.

ADVANCE \r15“We’d do anything to have him back,” Mr. Watkins said. “The whole thing has been a nightmare.”

ADVANCE \r15Assistant District Attorney Thomas Schiels said yesterday's verdict was more satisfying than the one at the first trial because the defendants included Mr. Morales, the man accused of actually wielding the knife that killed Mr. Watkins on the night of Sept. 2, 1990.

ADVANCE \r15“They convicted themselves with their own words,” Mr. Schiels said, referring to the defendants’ videotaped statements, which were viewed by the jurors. Because there were no witnesses to the murder and little forensic evidence, prosecutors said that it was the videotaped admissions that gave them the evidence they said they needed to gain convictions. 

ADVANCE \r15All of the jurors were escorted from the courthouse by court officers and declined to speak to reporters yesterday. Outside the court building, Mr. Morales’s father, Hector, said: “My son is not a murderer. An accident can happen.” 
	Yul Gary Morales had testified that Mr. Watkins fell on the knife that killed him.

ADVANCE \r15Although the second trial included the only defendant accused of stabbing Mr. Watkins to death, it attracted far less public attention than the first, largely because the evidence and testimony was the same.

ADVANCE \r15At the time, however, the attack on the Watkins family, in New York City for the United States Open tennis championship, was heightened fear of violent crime in the city.

ADVANCE \r15The three defendants convicted yesterday face maximum sentences of from 25 years to life in prison. The first four defendants convicted, Pascal Carpenter, Emiliano Fernandez, Johnny Hincapie and Ricardo Nova, all 19, were sentenced to the maximum term. The defendants were tried separately to eliminate conflicts between various statements they had made. All had requested to be tried individually.

ADVANCE \r15Each of the three defendants convicted yesterday incriminated himself in the videotaped statements that were shown to the jury during the six-week trial.

ADVANCE \r7Mr.  Morales   contended   in  his
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	statement that Mr. Watkins “fell on my knife.” But a prosecution witness testified that she heard Mr. Morales later boast at Roseland Ballroom that he “did in some white boy.”

ADVANCE \r15“They showed no remorse for what they did,” Mr. Schiels said. “No regret. They robbed and killed just so they could go dancing.”

ADVANCE \r15Mr. Anderson and Mr. Lopez admitted in their videotaped statements that they were in the station at the time of the attack. But they said they did not take part in the robbery or the murder.

ADVANCE \r15But Sherwin Watkins identified Mr. Anderson in court as the one who held him down on the subway platform while others used a razor to slash open his rear pocket, cutting his buttock while stealing $200.

Definition of Felony Murder
ADVANCE \r15It was the robbery that made the fatal stabbing of Brian Watkins a felony murder. In Justice Edwin Torres's instructions to the jury before it began deliberating on Tuesday, the judge said the jury could find Mr. Anderson and Mr. Lopez guilty of murder, too, even though Mr. Morales was the only one who wielded the murder weapon, if it concluded that the two had taken part in the robbery.
	ADVANCE \r15 The judge's instruction was  based on state law, which says that if someone is killed during the commission of a felony, every one who participates in the felony is just as criminally responsible for the death as the actual murderer.

ADVANCE \r15Sherwin and Karen Watkins, their two sons, Brian and Todd, and Todd's wife, Michelle, were staying at the New York Hilton while attending the United States Open championship and were on their way to dinner at a Moroccan restaurant in Greenwich Village when they were attacked at about 10:15 P.M.

ADVANCE \r15The defendants said in their statements that they arrived at the 53d Street station minutes earlier from Flushing, where most of them lived, and were on their way to Roseland Ballroom.

 
	‘It’s Killing Time’
ADVANCE \r15But when some of them discovered they did not have the $15 admission, Mr. Anderson shouted “It’s killing time,” witnesses said, and led the group back down into the nearly deserted subway platform looking for the Watkins family, which had just passed them going down the stairs.

ADVANCE \r15“They saw the Watkins family as easy pickings,” Mr. Schiels said.

ADVANCE \r15In an attack that the prosecution said took only a few seconds, the Watkins parents were slashed and kicked. When their son Brian went to defend his mother, the prosecution said, Mr. Morales deliberately stabbed him in the heart.
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TEEN’S TRIAL MAY TURN ON DEFINITIONS


Defense Calls Killing Unintentional Manslaughter;


ADA Says Death During Felony Makes It Murder

	

Ben Schmitt


Staff Reporter

ADVANCE \r15Canton-The jurors deciding the fate of a 15-year-old murder defendant may spend as long sorting out legal definitions as determining guilt or innocence.

ADVANCE \r15That’s because, in opening statements Wednesday, attorneys for Jonathan Miller admitted that Miller punched and kicked 13-year-old Joshua Belluardo, and that Belluardo subsequently died.

ADVANCE \r15But a packed courtroom heard defense lawyer Bruce S. Harvey tell jurors that Miller didn’t intend to kill the victim.

ADVANCE \r15“What this case is about is tragic, unintended consequences,” Harvey said. He went on to repeat that theme several times during his presentation.

ADVANCE \r15Harvey asked the Cherokee County jury to find his client guilty, but not of the charges listed in the indictment. Miller, an Etowah High School student, is charged with felony murder, aggravated assault and aggravated battery. Instead, Harvey asked the panel to choose the lesser, included charges of involuntary manslaughter and misdemeanor battery and/or assault.

ADVANCE \r15Assault, he said, is an attempt to injure someone.
	ADVANCE \r15“This is no lawyer trick,” Harvey said. “The fact of the matter is that Jonathan Miller hit Joshua Belluardo in the head. He intended to do that.” But the unintended death of another during the commission of an assault or battery is involuntary manslaughter, Harvey said.

ADVANCE \r15The sentence range for involuntary manslaughter, a felony, is one to 10 years in prison.


‘You Are the Conscience’
ADVANCE \r15Harvey appealed for jurors to consider what is just in the circumstances.  “This is not a whodunit, not a mystery,” he said. “You are the conscience of this community and involuntary manslaughter is the proper and just result.”

ADVANCE \r15Assistant District Attorney Rachelle L. Carnesale also told jurors that Miller did not intend to kill Belluardo.

ADVANCE \r15However, Belluardo died as a result of the commission of a felony, aggravated battery, she said. That means Miller is guilty of felony murder, she said.

ADVANCE \r15The penalty for felony murder is a mandatory life sentence with eligibility for parole after 14 years.
	ADVANCE \r15Aggravated battery is the intent to maliciously cause serious bodily injury, Carnesale said. Miller’s blow to the back of Belluardo’s head caused the victim's brain to bleed, which led to his death, she said.

ADVANCE \r15Jurors also could find Miller guilty of aggravated assault, Carnesale said, adding that that crime involves intent to harm someone with a deadly weapon, in this case Miller's hands and feet.

ADVANCE \r15Carnesale said Miller “ambushed” Belluardo from behind after both boys got off a school bus. The defendant punched Belluardo in the back of the head, she told the jury, in “the most vulnerable spot on a human being.”

ADVANCE \r15Miller didn’t stop there, she said. Once Belluardo fell, Miller started kicking him, said Carnesale, referring to the defendant's acts as “cowardly.”

ADVANCE \r15The incident occurred after school the afternoon of Nov. 2, in a cul-de- sac of the Woodstock subdivision where both boys lived.


Taunting on the School Bus
ADVANCE \r15The state’s second witness, Dylan Ballard, a sophomore at Etowah High School, testified that Miller had begun taunting Belluardo 
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	on the bus ride home that day, throwing mustard packets at the younger boy and calling him “gay” and a “b --- h.”

ADVANCE \r15Though Belluardo attended E.T. Booth Middle School, high school and middle school students ride the bus together, he said.

ADVANCE \r15“Jonathan started talking about how he was going to beat up Josh,” said Ballard.

ADVANCE \r15Belluardo's 16-year-old sister, Katie, testified that she looked out her front door that afternoon and saw her brother lying face down in a neighbor's yard.

ADVANCE \r15Katie Belluardo said she watched Miller and another boy run into the woods. Then she approached her brother.
	ADVANCE \r15“He was gasping and moaning and his face was red,” she said, keeping her composure. “I tried to turn him over, but he let out a big gasp so I set him down.”

ADVANCE \r15“Did he ever wake up?” asked Carnesale. “No,” the witness responded, her voice cracking.

ADVANCE \r15The school bus driver, Angela Brooks, testified that she saw the beating and called for help. Brooks said she also saw Miller laughing after the attack and throwing his hands up as if in victory.

ADVANCE \r15Testimony, including some from teenagers, is expected to continue throughout the week. Cherokee Superior Court Judge C. Michael Roach told the jury he expects the trial to conclude by Friday.
	ADVANCE \r15Before the trial began Wednesday morning, Roach denied a motion by the state to allow similar-transaction evidence. Carnesale had wanted to bring in evidence that Miller had "sucker-punched" another boy, Travis Swett, in the back of the head on an earlier date. That incident also occurred near a school bus stop, she said.

ADVANCE \r15Roach said the evidence would only be “bad character” evidence and “prejudicial.”

ADVANCE \r15Miller also is defended by Michael B. Syrop and L. David Wolfe. 



New Jersey Lawyer:  The Weekly Newspaper

Volume 9, Number 19
Monday, May 1, 2000
Page 17, Column 1




Decisions



State Courts: Murder 
Death Was Foreseeable Result of Flight and Was Not Too Distant from Robbery to  Support a Felony-murder Conviction 

State V. Pantusco, Appellate Division, A-3721-97t5, April 24, 2000, Approved 

For Publication April 24, 2000. By Stern, P.j. Also on Panel: Wefing And 

Steinberg. Appealed from T.j. Sullivan, J., Law Division, Bergen County. (38 Pages). 
By Molly J. Liskow 
	The State presented enough evidence to support the felony-murder conviction because the death was a foreseeable consequence of the defendant's flight, which could be considered part of the same continuous transaction as one or more robberies.

ADVANCE \r15A string of events “best left for a law school hypothetical” occurred on June 18, 1996. Between 2:15 and 2:45 in the afternoon, a Ford Explorer that had been left for service in Riverdale disappeared from the service station.

ADVANCE \r15At 4:00 that afternoon, Vera Rattansingh got off work. She drove to a Bradlees store in Clifton. In the parking lot, the driver of a black Ford Explorer asked her for directions. As Rattansingh looked at a map, she realized that the driver was trying to take her purse off her shoulder. She later said that he “pulled with so much force that he got the bag off my shoulder and I fell to the ground.” The Explorer ran over her instep, and she bruised her arm and buttocks. Soon afterward, an unidentified person called the Clifton Police Department with the license-plate number of the Explorer. 
	
	ADVANCE \r15At about 5:00, Diane Dorry was approached in the parking lot of the Paramus Park Mall. The driver of a black Explorer asked for directions. When she approached him, he grabbed the handle of her purse and sped away. She let go and was not injured.

ADVANCE \r15Also around 5:00, 74-year-old Gloria Miskerik and a friend were shopping in the Fashion Center Mall in Paramus. As they returned to their car, a dark van stopped. The driver asked for directions. As the women discussed who should give the directions, the driver grabbed Miskerik's purse and “floored” the accelerator. She ran with the van until she fell and had to let go. She suffered severe cuts to her head and shoulder and a blood clot in her left hip.

ADVANCE \r15Albert Maas, an off-duty police officer, witnessed the entire episode involving Miskerik. He described what he called a "robbery" to the Paramus police dispatcher. He also described the event to the police when they arrived, though he did not have the license-plate number. 

ADVANCE \r15At 5:36, Patrolman Richard Skinner of the Washington Township Police Department heard a broadcast from the Paramus police about a “second 
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	purse snatching with injuries.” The broadcast described a black Ford Explorer with a license plate beginning A-A-A. Skinner remembered an earlier alarm about a black Explorer with a license plate also beginning A-A-A. Skinner drove a black Explorer himself.

ADVANCE \r15As Skinner was following instructions to check Linwood Avenue, he saw the Explorer. He was able to see that the driver matched the description of the purse-snatcher. As Skinner verified the license plate and turned to follow the Explorer, it passed vehicles and “just shot through the stop sign.” Skinner turned on his overhead lights and his sirens, radioed headquarters, and followed the Explorer south on Pascack Road.

ADVANCE \r15A pursuit ensued, during which the Explorer rammed Skinner's patrol car and caused him to hit his head on the doorjamb. Skinner drew his weapon and ordered the Explorer to stop, but it proceeded north on Pascack Road then turned down Bedford Court. Skinner saw it parked on Rutgers Place, but it “took off again” as he approached. The Explorer returned to Pascack Road, going “fast and recklessly,” then turned down Oradell Avenue and past Kinderkamack Road. Skinner was “losing ground.” He saw the Explorer “swerve back and forth” and drive on the wrong side of the street. Then Skinner saw that there had been an accident ahead. When he reached the scene, he saw a Chevrolet Blazer on the curb “on the other side of a tree” and the Explorer stopped.

ADVANCE \r15Patrick Pantusco left the Explorer and began running down the street. Eventually, other officers caught him. The driver of the Blazer was declared dead at the scene. 

ADVANCE \r15Rattansingh, Dorry, Miskerik, and her friend all identified Pantusco from photographs. He was indicted on 16 counts, including felony murder, aggravated manslaughter, resisting arrest, eluding a police officer, aggravated assault, robbery, burglary, and theft.

ADVANCE \r15At the trial, Skinner was cross-examined as to why he had pursued the Explorer. He replied that, based on the  three  reported  purse-snatchings, “an injury, a stolen vehicle and the fact that he rammed my police
	
	car,” he considered the driver “that dangerous” and believed that he should follow the driver “until he stops and exits the vehicle.” Asked why he thought Pantusco was “driving so fast and so recklessly if it wasn’t to get away” from the police, Skinner answered, “I never disputed the fact that he was trying to get away from me.”

ADVANCE \r15Pantusco was acquitted of two of the seven aggravated assault charges and convicted on the remaining 14 counts of the indictment. He was sentenced to 50 years in custody, with 30 years of parole ineligibility. He appealed on multiple grounds, but the Appellate Division indicated that the key issues were (1) whether the chase was “sufficiently related to felonious conduct” to sustain the felony-murder conviction and (2) whether the trial judge should have instructed the jury on the lesser-included offense of manslaughter by eluding. The appeals court affirmed, but it corrected the way various convictions were merged into others.

ADVANCE \r15As to felony murder, the trial judge had explained that the State had to prove that Pantusco “was engaged in the immediate flight after committing the crime of robbery” and that the jury could not consider the felony-murder charge unless it found Pantusco guilty of at least one robbery. The trial judge also instructed the jury on several factors relating to “immediate flight.” The trial judge defined “immediate” as “the combination of several factors.” Among the factors were the distance from the robbery scene and the passage of time since the robbery. Other factors were whether the police were in “close pursuit,” whether Pantusco had reached a “place of temporary safety,” and whether he still had the fruits of the underlying crime.

ADVANCE \r15The trial judge then instructed the jury that the victim's death had to be a probable consequence of the flight after the robbery, which meant that the death “must not have been too remote or too accidental in its occurrence or dependent on another's volitional acts to have a just bearing on the defendant's liability or the gravity of the offense.” The trial judge then said that the “key issue” was whether the death was “foreseeable. It need not be probable.”
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	ADVANCE \r15The Appellate Division detected no basis to reverse the felony-murder conviction. The appeals court indicated that the police dispatch “related to a report concerning one or more of what the jury found to be robberies.” Therefore, the appeals court considered the chase sufficiently related to a robbery. The issue was that of “immediate flight.” 

ADVANCE \r15The appeals court indicated that the death had to be a “probable consequence” of an underlying robbery or of the flight from the robbery. The appeals court pointed out that the determination of remoteness is fact-sensitive.

ADVANCE \r15Pantusco argued that the pursuit did not immediately follow the robberies. However, the appeals court detected no evidence that he had reached a point of temporary safety. The appeals court added that it was for the jury to decide whether he was still fleeing from the robbery.

ADVANCE \r15Pantusco also claimed that the death arose from unforeseeable police misconduct in not following the State Police Pursuit Guidelines. The appeals court declared that “the fact that one or more police officers may have deviated from the guidelines for a safe pursuit, or otherwise proceeded unsafely through heavy traffic, cannot excuse defendant's conduct or his statutory responsibility.” Rather, the appeals court observed that police deviation from “preferred practice” is “neither a remote possibility nor a basis on which the Legislature sought to avoid strict liability for causing the death of a non-participant during the flight from a robbery.”

ADVANCE \r15The Appellate Division pointed out that Pantusco drove through intersections, drove on the wrong side of the road, and used the shoulder of the road to pass other cars. Accordingly, the appeals court held that the resulting fatal accident could not be considered “too remote, dependent on the police's conduct, or otherwise so unexpected or unusual that it would have been unjust” to hold Pantusco responsible for the victim's death.
	
	ADVANCE \r15The appeals court also saw nothing that precluded the jury from finding that the robbery and the flight were part of a “continuous transaction.” The court observed that the chase was estimated to have taken “about three to five minutes” and that it began about 20 or 25 minutes after the last robbery. The court added that Pantusco was driving in “rush-hour traffic,” so there was “no basis” to find as a matter of law that he had reached a point of temporary safety or in any other way had broken the connection between the Miskerik robbery and the chase.

ADVANCE \r15On the other main issue, the Appellate Division determined that there was no plain error in the omission of an instruction on manslaughter by eluding. The appeals court stated that the trial judge cannot charge a lesser offense if it has an element that the greater offense does not have, unless the defendant consents. The appeals court pointed out that felony murder and manslaughter by eluding are both strict-liability crimes but that manslaughter by eluding requires that the flight follow a police officer's signal to stop. The court noted that operating a vehicle and eluding are “distinct elements that are not part of felony murder.”

ADVANCE \r15However, the court also recognized that N.J.S.A. 2C:1-8d(1) requires an analysis of whether the lesser offense must be proved by the same or less than all of the “facts” -- not the “elements” -- used to prove the greater offense. Therefore, the appeals court stated that “where, as here, the fatal accident can be seen” as taking place during a police chase that is part of a flight from a predicate felony, the trial judge should give a jury instruction on manslaughter by eluding as a lesser-included offense of felony murder.

ADVANCE \r15Nonetheless, because of the additional "eluding" element and because of the possible defense strategy, the Appellate Division ruled that there was no plain error in this case. The appeals court reasoned that the questions as to whether Pantusco would be convicted of  any  of the  robbery  charges,  whether the police
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	police dispatch would be sufficiently related to a robbery, and whether the jury would find the chase and the accident sufficiently related to a flight all created a “real question” whether Pantusco would be convicted of felony murder.

ADVANCE \r15The appeals court added that the trial judge instructed the jury on death by auto as a lesser-included offense of aggravated manslaughter. Therefore, the appeals court explained that the jury could have convicted Pantusco of homicide without convicting him of felony murder -- which requires 30 years to be served before parole is possible -- or aggravated manslaughter. The sentencing range for aggravated manslaughter is 10 to 30 years, and manslaughter by eluding has a maximum sentence of 15 years. The appeals court noted that Pantusco’s counsel offered the jury the option of convicting of death by auto -- which has a 10- year maximum sentence and is a lesser-included offense of manslaughter by eluding. Accordingly, the appeals court affirmed. 
	
	ADVANCE \r15For appellant: Anthony J. Cariddi (Cariddi & Garcia; Carol J. Garcia on the brief). For respondent: John J. Scaliti, Assistant Bergen County Prosecutor (William H. Schmidt, Bergen County Prosecutor).



Chicago Daily Law Bulletin


Volume 146, Number 158
       Friday, August 11, 2000, Chicago Daily Law Bulletin
Page 5


'Felony Murder' as Senseless Killing

By Timothy P. O’neill 
	ADVANCE \r15“Truth in Sentencing” was the mantra of the 1990s. Yet with the establishment of Gov. George Ryan’s Criminal Code Rewrite and Reform Commission, I wish to propose the mantra for the next decade: “Truth in Charging.” 

ADVANCE \r15Let’s start with felony murder. Ideally, the commission should abolish this mutant of our legal system. But short of that, I would hope that the commission would finally bring some honesty to this area of the law and change the name “felony murder” to reflect what this offense really is: “absolute liability murder based on commission of a felony.” 

ADVANCE \r15“Wait a minute,” you protest. “ ‘Absolute liability’ means that you do not need any culpable mental state. How can you be guilty of murder without mens rea?” 

ADVANCE \r15Easy. Just read People v. Williams, et al., 2000 Ill.App.LEXIS 558 (1st Dist., June 30).

ADVANCE \r15Lewis Taylor, one of the four defendants, was charged with three counts of murder arising from one death: intentional murder, knowing murder and felony murder. 720 ILCS 5/9‑1(a)(1), 9‑1(a)(2), 9‑1(a)(3). After jury selection, the state nol‑prossed the intentional murder count. 

ADVANCE \r15Later, during the instructions conference, the trial judge indicated his willingness to tender verdict forms and instructions on the lesser offense of involuntary manslaughter. Because involuntary manslaughter requires only a mental state of “recklessness” toward the death, it is a lesser‑included offense of “knowing murder.” 720 ILCS 5/9‑3.

ADVANCE \r15So what happens? The state then nol‑prosses the “knowing murder” charge. This leaves only the felony murder charge. The trial judge then ruled that  involuntary manslaughter was not a lesser‑included offense of felony murder and thus refused to instruct the jury on involuntary manslaughter.
	
	ADVANCE \r15The defendant was then found guilty of felony murder, the only homicide offense presented to the jury. 

ADVANCE \r15The 1st District Appellate Court affirmed. The court held that one definition of a lesser‑included offense is an offense that requires a “less culpable mental state.” Involuntary manslaughter requires a “reckless” state of mind toward a homicide; felony murder, on the other hand, merely requires intent to commit a felony. Thus, involuntary manslaughter cannot be a lesser‑included offense of felony murder because ‑‑ and I am quoting the 1st District ‑‑ “Mental state is irrelevant in a felony murder analysis.” At *75.

ADVANCE \r15The Appellate Court thus held that the trial judge was correct in refusing to add an involuntary manslaughter instruction to the felony murder instruction because, “Essentially, involuntary manslaughter requires proof of a more culpable mental state than felony murder.” At *73.

ADVANCE \r15No, the previous line is not a misprint. 

ADVANCE \r15Let me repeat. The 1st District held that, “Essentially, involuntary manslaughter requires proof of a more culpable mental state than felony murder.” 

ADVANCE \r15I vote to have this translated into Latin and then carved above the courthouse entrance at 26th and California.

ADVANCE \r15If you think this bit of legal wisdom sounds more like Lewis Carroll than Lewis Powell, you are right. But the tragedy is that 1st District's logic is flawless. It is the felony murder statute that makes no sense. 

ADVANCE \r15It is generally conceded in the academic literature that the “felony murder rule” was based on mistakes made by English legal commentators centuries ago. Some point to Lord Coke's treatise in 1644 as the possible source of the rule. He described a killing that occurred  during  the commission  of an unlawful act
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	as “felonious.” Yet the cases he cited provided no direct support for a “felony murder rule.”

ADVANCE \r15When Coke described an unintended killing during an unlawful act as “felonious,” what he probably intended to say was that such a killing would be punished as manslaughter, rather than murder. (For background on the strange history of the felony murder rule, see James J. Tomkovicz, “The Endurance of the Felony‑Murder Rule,” 51 Wash. & Lee L.Rev. 1429 (1994), and Nelson E. Roth and Scott E. Sundby, “The Felony‑Murder Rule: A Doctrine at Constitutional Crossroads,” 70 Cornell L.Rev. 446 (1985).) 

ADVANCE \r15England abolished this absurd doctrine years ago. But it remains the law in a majority of states. In fact, Illinois keeps lengthening the tentacles of this legal monster: People v. Lowery, 687 N.E.2d 975 (Ill. 1997) (recognizing broad “proximate cause” theory of felony murder liability); People v. Dekens, 695 N.E.2d 474 (Ill. 1998) (recognizing felony murder liability even when intended victim kills co‑felon).

ADVANCE \r15What is to be done? The Williams case suggests two arguments that can be made to attack the concept of felony murder in Illinois.

ADVANCE \r15First, armed with the Williams court's admission that “mental state is irrelevant in a felony murder analysis,” defendants should argue that Illinois should not recognize any type of murder as an “absolute liability” offense.

ADVANCE \r15The Illinois Supreme Court has engaged in much hand‑wringing trying to decide whether the legislature  intended a variety of nickel‑and‑dime offenses to be absolute liability crimes. The court has on several occasions used section 4‑ 3(b) of the Criminal Code to “read in” mental states for relatively minor offenses. People v. Johns, 607 N.E.2d 148 (Ill. 1992); People v. Tolliver, 589 N.E.2d 527 (Ill. 1992). How much more important it is to hold that a murder conviction must include some proof of mens rea directed toward the homicide, not just the underlying felony. 
	
	ADVANCE \r15Second, defendants should use the Williams court's holding that involuntary manslaughter has a more culpable mental state than felony murder to argue that the sentences for these two offenses are unconstitutionally disproportionate under Article I, section 11, of the Illinois Constitution. 

ADVANCE \r15Consider the analysis the Illinois Supreme Court used to find the sentences for “armed robbery” and “armed violence predicated on robbery committed with a category I weapon” to be unconstitutionally disproportionate. People v. Lewis, 677 N.E.2d 830 (Ill. 1996). 

ADVANCE \r15Since the 1st District admits that involuntary manslaughter has a more culpable mental state than felony murder, how can the current sentencing structure be justified? 

ADVANCE \r15Here’s hoping the Reform Commission recognizes the legal fraud the felony murder rule really is. But until then, the Williams case suggests several legal challenges that should be raised immediately.


Criminal Procedure By Timothy P. O'Neill.

O'Neill is a professor of law at The John Marshall Law School in Chicago. He served from 1989 to 1999 as reporter to the Illinois Supreme Court Committee on Pattern Jury Instructions in Criminal Cases.


ADVANCE \d198
THE DEATH PENALTY


The National Law Journal

July 4, 1994
Section: A; Page: 6


O.J. Case Highlights Death Row Debate

Despite his celebrity, O.J. Simpson falls into the most often executed class: blacks who kill whites.
	

By Marcia Coyle

national law journal staff reporter

ACCUSED OF KILLING his former wife and her friend, football great O.J. Simpson joins a class of alleged murderers most likely to be sentenced to death in America if convicted -- though paradoxically, he is among the least likely to get the ultimate penalty if it is sought.

ADVANCE \r15Mr. Simpson pleaded not guilty June 20 to two counts of first-degree murder.  The state's charges also alleged “special circumstances,” which triggered Mr. Simpson’s eligibility for the death penalty.

ADVANCE \r15While the murders have spurred a national re-examination of spousal abuse crimes -- Mr. Simpson allegedly beat his wife on several occasions -- lawyers who defend the small mass of unpopular and largely unknown capital defendants believe the Simpson case also could expose what they contend is one of capital punishment's inherent flaws: its arbitrariness.

ADVANCE \r15Mr. Simpson fits into the class most likely to be charged with capital murder, and to be sentenced to death, because he is black and his alleged victims were white.  A 1990 death penalty study by Congress' watchdog agency, the General Accounting Office, concluded: “The race of the victim was found to influence the likelihood of being charged with capital murder or receiving the death penalty, i.e., those who murdered whites were found more likely to be sentenced to death than those who murdered blacks.”
	
	ADVANCE \r15Congress commissioned the GAO study after a sophisticated statistical analysis, known as the Baldus study, was used by a Georgia death row inmate in the 1980s to attack that state's death statute as racially biased.  This study examined more than 2,000 Georgia murder cases during the 1970s and reported, among other findings, that prosecutors sought the death penalty in 70 percent of cases involving black defendants and white victims and 19 percent of cases involving white defendants and black victims.  It also concluded that black defendants who kill whites have the greatest likelihood of receiving the death penalty.

ADVANCE \r15But Mr. Simpson would not be the typical black capital murder defendant.  “Normally I’m defending minorities facing the death penalty,” says John G. Cotsirilos, a San Diego sole practitioner.  “With the Simpson case, I was struck by the anomaly that since he is such a sympathetic figure, race would not be as prejudicial a factor as it usually is.”

ADVANCE \r15And besides Mr. Simpson's popular, sympathetic profile, he adds, spousal murder is “one of the hardest charges” for which to win a death sentence.  “People understand the volatile emotions that go on in a family setting,” he explains.  “With Simpson, the pressures that may have motivated him are visible and empathetic to most people.”
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	Special Circumstances
ADVANCE \r15As with most states’ laws, California law provides for several categories of homicides, from the least severe -- involuntary manslaughter -- to the most sever -- first-degree murder.  To determine which murders merit the death penalty, California uses special circumstances, says noted criminal defense attorney Howard W. Cillingham of North Hollywood: “Special circumstances is just another way of saying a certain kind of murder, such as murder committed during the course of a felony, like rape.”

ADVANCE \r15The state death statute lists 19 special circumstances, says California Deputy Attorney General Dane Gillette, capital case coordinator, and only one is needed to trigger death eligibility.

ADVANCE \r15In Mr. Simpson's case, the most obvious special circumstance is multiple murder and, Mr. Gillette says, that particular circumstance is the “most influential, most often” in cases that end with death verdicts.

ADVANCE \r15As the facts are developed in Mr. Simpson’s case, other special circumstances may be added, says Mr. Gillette, such as lying in wait and perhaps even torture.
	
	ADVANCE \r15Los  Angeles  County  District  Attorney  Gil Garcetti will decide whether to seek the death penalty after a committee of eight prosecutors reviews the entire case and hears from Mr. Simpson's defense attorney.

ADVANCE \r15The prosecution, says Mr. Cotsirilos, simply could ask for life without parole; leave the question open until shortly before trial; or announce early it will seek the death penalty.  But, he adds, it’s “not unheard of” for the prosecution on the day trial begins to switch from death to life without parole.

ADVANCE \r15Messrs. Cotsirilos and Gillingham and others doubt any jury would sentence Mr. Simpson to death.  “Any DA who knows which side his bread is buttered on knows he won’t get death here,” says Mr. Gillingham.  “If they don’t seek the death penalty, it's because they know people see Simpson as a human being of value, not an animal.

ADVANCE \r15But what about the poor black kid in the ghetto who kills somebody in a robbery?  He’s a human being, too, but with a different experience.  That’s why the death penalty is arbitrary and capricious.”


	Spousal Murders
ADVANCE \d6* Of the 2,814 men on death row nationwide, 34, or 1.2 percent, killed their wives/ex-wives/lovers.

ADVANCE \d6* Of the 34 women on death row, nine, or 26 percent, killed their husbands/ex-husbands/lovers.

ADVANCE \d6* Of the 244 executions since the U.S. Supreme Court reinstated capital punishment, three were of men who had killed their wives: two of the three had hired someone else to do the murder and one had killed his wife along with 15 other family members.

ADVANCE \d6NAACP Legal Defense and Educational Fund Inc.; National Coalition to Abolish the Death Penalty
	
	* Of 69,150 male inmates in prison for murder in 1991, 3,250, or 4.7 percent, killed a spouse or ex-spouse.

ADVANCE \d6* Of 4,390 female inmates in prison for murder 966, or 22 percent, killed a spouse or ex-spouse.

ADVANCE \d6Dept. of Justice Bureau of Justice Statistics 
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Rarity for U.S. Executions:


White Dies for Killing Black
	

By David Margolick

Nearly half a century and at least 1,000 executions since it last happened in the United States, a white person was executed yesterday for killing a black.

ADVANCE \r15Donald (Peewee) Gaskins was put to death in Columbia, S.C., early yesterday for the 1982 hired killing of Rudolph Tyner, a fellow inmate and a black man who had himself been convicted of murder. The son of Mr. Tyner’s victims hired Mr. Gaskins to kill Mr. Tyner, which he did by giving him a bomb disguised as a radio.

ADVANCE \r15Not since 1944, when a Kansas man was executed for killing a black in an attempted robbery, has a white person in the United States been executed for the death of a black. No white has been executed in South Carolina for such a killing since 1880. The total number of executions in the state since that time is unclear, but 245 people have been sent to the state’s electric chair since 1912.
	
Systemic Racism Is Seen
ADVANCE \r15Opponents of capital punishment have repeatedly asserted that such disparities reflect persistent, systemic racism in the application of the death penalty. The death of Mr. Gaskin in an electric chair seemed to some opponents to underscore just how rare it is in this country for a white to be executed for killing a black.

ADVANCE \r15Mr. Gaskins had already been convicted of nine other murders, all of them of whites. For one murder he had previously been sentenced to death, a conviction that was commuted to life imprisonment; for the others, he was serving consecutive life sentences. Mr. Gaskins had been linked to several other killings as well.

ADVANCE \r15“That's apparently the sort of criminal record a white man needs to be executed for the murder of a black,” said David Bruck, chief lawyer of the South Carolina Office of Appellate Defense, who represents many death row inmates. 
	ADVANCE \r15Although Mr. Gaskins was an avowed racist who said he killed Mr. Tyner in part because he was black, death penalty experts inside and outside South Carolina contended  that race played little part in Mr. Gaskins's sentencing by a jury. The victim was another inmate; any failure to impose the death penalty in such a case would deprive the state of  its  only  meaningful  deterrent to prison killings.

ADVANCE \r15“As a matter of state correctional policy they had to give death in this case,” said Richard Burr of the NAACP Legal Defense


WHITE’S EXECUTION 

ADVANCE \r15SIGNALS RACE GAP

and Educational Fund Inc. in New York. “If you’re going to let the families of murder victims murder their murderers, you’ve got a serious problem. The racial combinations mean very little in light of the kind of homicide it was.”
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	ADVANCE \r15According to a 1989 study by a sociologist at the University of Florida, of 15,978 executions in the United States or the American colonies since 1608, only 30 -- one in every 533 -- were of whites who killed blacks. Several of the instances involved the murder of slaves and were, therefore, treated as economic crimes against slaveholders. In many others, including the 1944 Kansas case, the murderer had long criminal records.

Statistics on Slayings
ADVANCE \r15Since executions  were  resumed in the United States in 1977 after a decade-long hiatus, 42 of the 153 people executed have been blacks who killed whites; until yesterday none have been of whites who killed blacks.

ADVANCE \r15“The scandalous paucity of these cases, representing less than two-tenths of 1 percent of known executions, lends further support to the evidence that the death penalty in this country has been discriminatorily applied,” the sociologist, Michael Radolet, wrote.

ADVANCE \r15Statistics from the Federal Bureau of Investigation show that more than 90 percent of people convicted of murder or manslaughter in the United States are intraracial, whites killing whites or blacks killing blacks. The statistics suggest that in the last three years cases in which blacks killed whites were about twice as common as cases of whites killing blacks.

	ADVANCE \r15That would mean that slightly less than 3 percent of such slayings in the United States involve whites killing blacks, far more than the two-tenths of a percent of the executions of whites who killed blacks.


‘The Tony Cimo Story'
ADVANCE \r15Opponents of the death penalty said that a sidelight of the Gaskins case actually highlighted how profoundly race mattered in capital cases. They contrasted Mr. Gaskins’s fate with that of the white man who hired him for the killing, Tony Cimo of Murrell’s Inlet, S.C. Mr. Cimo was sentenced to eight years in prison but was released after serving only  six  months.  He was portrayed on a CBS television movie, “Vengeance: The Tony Cimo Story.”

ADVANCE \r15Mr. Bruck called the arrangement "a high-tech lynching," and added: "About all you can say about South Carolina's efforts to correct racial disparities in this case is that Tony Cimo served six more months than he would have half a century ago.

ADVANCE \r15“This is hardly evidence that South Carolina is protecting black lives more energetically than it used to,” Mr. Bruck continued. “Gaskins’s crime, after all, is that he killed his black victim before the state could get around to killing him itself.”
	ADVANCE \r15Only hours before he was escorted to the electric chair at Broad River Correctional Institution, Mr. Gaskins tried to  commit suicide by slashing his wrists with a razor blade he had swallowed the previous week, then coughed up. He received 20 stitches.

ADVANCE \r15In life, Mr. Gaskins, who earned his nickname for his height of 5 foot 6, was what one death penalty opponent called “a poster boy for the electric chair.” As a teen-ager he was sent to reform school for hitting a girl in the head with a hatchet.

ADVANCE \r15He confessed to stabbing, shooting or drowning 13 people, whom he buried in backwoods graves near the rural community of Prospect, in the heart of South Carolina's tobacco belt. He drove at least some of them to their burial sites in a purple hearse.

ADVANCE \r15Mr. Gaskins had a particular animus toward blacks, and once drowned a white woman who was pregnant with a baby fathered by a black man.

ADVANCE \r15Mr. Tyner was killed by a bomb that looked like a homemade radio, which blew up when he placed it to his ear. Mr. Gaskins denied any role in the killing.
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Death Sentences Being Overturned


in 2 of 3 Appeals
	

By Fox Butterfield

The most far-reaching study of the death penalty in the United States has found that two out of three convictions were overturned on appeal, mostly because of serious errors by incompetent defense lawyers or overzealous police officers and prosecutors who withheld evidence.

ADVANCE \r15The study, an examination of appeals in all capital cases from the time the Supreme Court reinstated the death penalty, in 1973, to 1995, also found that 75 percent of the people whose death sentences were set aside were later given lesser sentences after retrials, in plea bargains or by order of a judge. An additional 7 percent were found not guilty on retrial. Eighteen percent were given the death penalty on retrial, but many of these had their convictions overturned again in the appeals process.

ADVANCE \r15The study, to be released today, is based on a search of state and federal court records. It was conducted by a team of lawyers and criminologists at Columbia University led by James S. Liebman, a professor of law who has served as a defense lawyer in a number of death penalty trials and appeals.
	ADVANCE \r15The report is likely to intensify an already gathering debate about the death penalty, which has been provoked by the release of some death row inmates after new DNA technology helped exonerate them. Concerns about the death penalty were heightened by the decision in March by Gov. George Ryan of Illinois, a Republican, to declare a moratorium on executions in his state after 13 men on death row there were cleared by new evidence. 

ADVANCE \r15While some death penalty supporters have argued that Illinois is an aberration and produces less reliable death sentences than other states, the Columbia study found that the rate of serious error detected by court reviews in Illinois capital cases was 66 percent, slightly below the national average of 68 percent.

ADVANCE \r15Support for the death penalty is overwhelming, but recent Gallup polls have shown it slipping, from a peak of 80 percent in 1994, to 66 percent, its lowest point since 1978, when it was 62 percent. Even many death penalty supporters have expressed serious concerns about its fairness. Last month, the historically conservative New Hampshire Legislature voted to abolish the death penalty,  though  the  bill  was 
	vetoed by the state's Democratic governor, Jeanne Shaheen.

ADVANCE \r15The debate has even made a surprise entrance into the presidential race, where Gov. George W. Bush of Texas, the presumptive Republican presidential nominee who has been an outspoken supporter of the penalty, postponed the execution of a convicted killer earlier this month to allow DNA testing. It was the first stay Mr. Bush had granted, after presiding over 131 executions, the most of any governor since the death penalty was reinstated.

ADVANCE \r15A spokesman for Governor Bush, Ari Fleischer, said that “Some people will use this study to call for the abolition of the death penalty.” But, Mr. Fleischer said, the finding of so many errors in the appeals process “shows that there is an extra level of vigilance and caution in death penalty cases, appropriately so.”

ADVANCE \r15As for the study's finding that of the death row inmates whose sentences were set aside on appeal 75 percent were later given lesser sentences and 7 percent were found not guilty, Mr. Fleischer said, “This shows that 93 percent are still found guilty” of some crime.
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	ADVANCE \r15“It's not an error about their innocence. It's just a question of the appropriate punishment,” he said.

ADVANCE \r15The study had its origin in a request in 1991 by Senator Joseph F. Biden Jr., Democrat of Delaware, then chairman of the Senate Judiciary Committee, to Professor Liebman to calculate the frequency with which federal judges found errors in appeals of death penalty cases and then set aside the sentence.

ADVANCE \r15The high national rate of serious errors leading to verdicts being set aside in the cases stands in sharp contrast to the error rate found in appeals in other criminal cases, which is estimated to be below 10 percent, several legal experts said.

ADVANCE \r15The rate of error found in appeals in death penalty cases ranged from 100 percent in three states -- Kentucky, Maryland and Tennessee -- and 91 percent in Mississippi, to 18 percent in Virginia, by far the lowest of any of the 34 states with the death penalty, raising questions about whether Virginia's court system is unusually fair or works to make it hard to detect errors. In fact, 24 of the 26 states with the death penalty where there have been fully completed appeals had an error rate of 52 percent or higher, the report said.

ADVANCE \r15The report also shows that there is little, if any, relationship between the number of death sentences or executions in a state and its homicide rate or population.

ADVANCE \r15Instead, said Franklin Zimring, director of the Earl Warren Legal Institute at the University of California at Berkeley, “This study
	tells us that the enormous inconsistencies, the justice by geography and the sheer luck nature of the death penalty system" that the Supreme Court criticized when it invalidated death penalty laws in 1972 remains true today. In that decision, Justice Potter Stewart suggested that the administration of the death penalty was so capricious that the chances of receiving it were like being hit by lightning.

ADVANCE \r15In 1973, the court began to uphold rewritten death penalty laws that addressed its concerns.

ADVANCE \r15Beth Wilkinson, a former assistant United States attorney who won a death penalty conviction against Timothy McVeigh for the Oklahoma City bombing, said the report provided important data to help sort out the issues in the debate over the death penalty. "Up to now, the debate has been heavily ideological; this gives us some data," said Ms. Wilkinson, a  lawyer  with Latham & Watkins  in Washington who is a member of the National Committee to Prevent Wrongful Executions.

ADVANCE \r15She said it had long been known that there was a high error rate in death penalty cases. “But what was really shocking to me,” she said, “was that 82 percent of the cases that are sent back after review receive some lesser penalty.”

ADVANCE \r15Professor Liebman, the main author of the study, acknowledged that some death penalty advocates might seize on the 68 percent rate of serious errors to say that this proves the system works, that mistakes are caught and innocent people are not put  to  death.  But  he  said  the fact
	that “there are so many mistakes,” and that it takes an average of nine years to complete the review process, “raises grave doubts whether we do catch all the mistakes.”

ADVANCE \r15In fact, one of the 13 cases that led Governor Ryan to suspend executions in Illinois, that of Anthony Porter, went through the entire review process without any error being detected, said Lawrence C. Marshall, a professor of law at Northwestern University and director of its Center on Wrongful Convictions. Mr. Porter came within 48 hours of execution, only to win a stay from a state court because of a psychologist's test showing he had an I.Q. of only 50, raising doubts whether he was mentally competent. After the stay, journalism students at Northwestern, under the direction of a journalism professor, David Protess, found evidence to exonerate Mr. Porter and lead to the conviction of another man.

ADVANCE \r15"To me, this is compelling evidence that the appeals process still does not screen out all the innocent people," Professor Marshall said, "and that the number of people who ought to be taken out of the death penalty pool is far higher than the 68 percent in the study." For example, if a defense lawyer was truly incompetent, he said, the lawyer might never do the work necessary so that legal and factual issues could be raised later on appeal.

ADVANCE \r15The number of errors, and the number that go undetected, may have risen since the study was completed, Professor Liebman said, because since the mid-1990's several states and Congress have curbed appeals
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	by death row inmates and sped the execution process. A 1996 federal law, signed by President Clinton, put a one-year limit on the time death row inmates have to appeal to federal courts after exhausting their appeals in state courts. And a number of states have shut down special public defender units that formerly helped death row inmates with their appeals.

ADVANCE \r15From the reinstatement of the death penalty in 1973 to the end of 1995, there were a total of 5,760 death penalty convictions, of which 4,578 were appealed. The study looked at all three possible stages of appeal -- direct appeal to a state’s highest court, what is known as post-conviction review, usually by the original trial judge, and habeas corpus review, under which convictions in state courts are reviewed for error in federal courts.

ADVANCE \r15(The study did not include New York, New Jersey and Connecticut, states in which either no cases have been appealed or no appeals have gone through the full three-stage process.)

ADVANCE \r15Although state court judges, many of whom are elected, are usually thought to be less likely to find in favor of a convicted killer on appeal than federal judges, the report found that 46 percent of all death penalty cases in which error was found were in state courts. Federal judges reversed 40 percent of the capital cases that survived and were appealed to them.
	ADVANCE \r15In cases where no error was found, it took an average of nine years from the time of sentencing to execution, the report found. As a result, the study reported, only 5 percent of all people who had been given the death penalty since 1973 had been executed.

ADVANCE \r15The authors of the report said their findings confirmed a complaint by supporters of the death penalty who say the appeals process takes a long time. But, the authors said, “Judicial review takes so long precisely because American capital sentences are so persistently and systematically fraught with error.” It takes years of review to catch the mistakes, they said.

ADVANCE \r15As for the cause of so many errors in death penalty cases, the study found that 37 percent were the result of incompetent defense attorneys, who are often poorly paid or inexperienced in capital trials. An additional 19 percent of the errors were caused by misconduct by the police or prosecutors in suppressing evidence that would have helped the defendant.

ADVANCE \r15In addition, 5 percent of the errors were the result of bias by the judge or jury, such as a judge telling the news media what he thought about the defendant during the trial. A further 20 percent were errors caused by faulty instructions given to juries by the judge. And the remaining 19 percent were in a miscellaneous category that included coerced confessions, prosecutors keeping African-Americans off the jury when a black defendant was on 
	trial or the police planting informers in jails to listen to conversations between defendants and their lawyers.

ADVANCE \r15“These are not the kind of technicalities people complain about helping a defendant,” Professor Liebman said. Indeed, some of them amount to overzealous law enforcement railroading suspects, he said.

ADVANCE \r15A major factor, Professor Liebman and other lawyers, judges and prosecutors said, is that in capital cases there is no plea bargaining. In other felony indictments, 90 percent of the defendants end up pleading guilty, often in exchange for a reduced sentence, a process that leads to conversations between the prosecutor and the defense attorney and a less adversarial situation.

ADVANCE \r15But in murder cases, particularly those that have received a lot of publicity and the prosecutor decides to go for a death sentence, there is intense public interest, creating enormous pressure to win and leaving little room for the kind of plea bargaining in other criminal cases.

ADVANCE \r15“In death penalty cases, the prosecutor feels pressure,” said William Broadhus, a former attorney general of Virginia who tried death penalty cases and is now in private practice. “So maybe you press harder than the situation warrants.”

ADVANCE \r15And juries in death penalty cases often feel a rush to convict, Mr. Broadhus  said,  as  they  sit  in  the courtroom looking at pictures of the dead person and see the victim's family members in court.
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	ADVANCE \r15The report also finds that there is no apparent reduction in homicide in states with the death penalty. For the nation as a whole, in the period from 1973 to 1995, the murder rate was 9 per 100,000. But in the states with the death penalty, it was 9.3 per 100,000.

ADVANCE \r15In addition, the report found huge variations among the states with the death penalty in the rates at which the penalty is handed out and in the rates
	of executions. The variations seemed to have no relation to the states' population or number of slayings. In Wyoming, for example, almost 6 percent of all homicides result in a death sentence, more than four times the national average among states with the death penalty, while in Maryland less than six-tenths of 1 percent of homicides result in the death penalty.
	ADVANCE \r15Three states that have a high number of executions -- Texas, Virginia and Louisiana -- rank fourth, second and seventh in executions per homicide. But Texas is only 18th in death sentences per homicide, Virginia is 22nd and Louisiana is 25th. In other words, the report concluded, these states convert death sentences into executions more swiftly and in larger number than other states.
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Man Released in Killing of 2


in Brooklyn
	

By Charisse Jones

A Brooklyn sugar-refinery worker who shot and killed two men he said were robbing him at gunpoint was allowed to walk out of a courtroom yesterday, released without bail and facing only weapons charges.

ADVANCE \r15The man, Arthur Boone, 41, was arraigned in Brooklyn Criminal Court on charges of criminal possession of a weapon in the second and third degrees one day after he shot to death two men he said were trying to rob him a block from his Bedford-Stuyvesant apartment. The gun he used was unlicensed, the police said.

ADVANCE \r15Though an assistant district attorney, Joseph Calabrese, asked that bail be set at $2,500, Judge Marsha Steinhardt sided with the defense, who argued that no bail was necessary since Mr. Boone has strong roots in the community. He was released on his own recognizance and another court date was set, for Nov. 29. Mr. Boone did not enter a plea during the proceeding.


Went to Buy Cigarettes
ADVANCE \r15The shootings occurred shortly before 3 A.M. on Sunday. Mr. Boone told the police that he had gone to the Boyland Food Center at 
	373 Marion Street to buy a pack of cigarettes, when he was approached by two young men. One held a pearl-handled pistol to Mr. Boone's head as another reached for his wallet. Mr. Boone said he then pulled a .44-caliber handgun from his jacket and shot both men.

ADVANCE \r15One of them, Mettaz Pell, 19, died on the spot, while the other, Carl James, 15, died shortly afterward at Kings County Hospital, the police said. Law-enforcement officials said Mr. Pell had been arrested at least two times before, on charges of disorderly conduct.

TADVANCE \r15he gun with which they threatened Mr. Boone turned out to be a pellet gun, the police said. 


Goetz Case Recalled
ADVANCE \r15Mr. Boone's case reminded many in the city of the case of Bernhard H. Goetz, who shot four teenagers on a subway train in 1984. He was charged with three counts of weapons possession for the shootings, but a Manhattan grand jury refused to indict him for attempted murder or other criminal charges.

ADVANCE \r15Unlike Mr. Boone, Mr. Goetz was not threatened with a gun. But he said he feared for his life, and Mr. Goetz -- like Mr. Boone -- had been attacked before.ADVANCE \r15
	ADVANCE \r15Patrick Clark, a spokesman for the  Brooklyn  District   Attorney’s office, said Mr. Boone was not charged with more serious crimes like murder or assault because officials had not received any information to contradict Mr. Boone's account. He added, however, that a grand jury investigation would take place and would include an examination of ballistics evidence as well as a search for witnesses to corroborate Mr. Boone's story.

ADVANCE \r15Another law-enforcement official, who spoke on condition of anonymity, said that if Mr. Boone's account was determined to be true, the shootings would most likely be considered justified under New York State law. “He's entitled to defend himself from what he, as a reasonable man, believed would happen,” the official said. “Somebody was going to shoot him.”

ADVANCE \r15Mr. Boone refused to talk to reporters following his arraignment and was quickly ushered out of the courtroom by relatives.


'Would Be Ready'
ADVANCE \r15But neighbors and co-workers described Mr. Boone as a quiet, hard-working man who was quick  to grant a   favor or  offer  advice  to 
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	someone in need. He once drove a laundry truck but was hired 13 years ago by the Domino Sugar Refinery in Williamsburg in Brooklyn, they said. Many of his colleagues there said they were unaware that he carried a gun.

ADVANCE \r15But Joseph Moses, 60, said he had a hint. “He told me he had been robbed twice before,” said Mr. Moses, a co-worker. “He said that the next time he would be ready. I don't blame him. I'd be ready too.”

ADVANCE \r15On the street where Mr. Boone lived, there were two opinions about the shootings that occurred there on Sunday. One came from a group of boys who knew the young men Mr. Boone killed. They insisted that he did not have to shoot them both and that he deserved more punishment than what the law seemed willing to give.

ADVANCE \r15“Those were my friends that got killed,” said Jeffrey Works, 20, as he stood with a group of men in front of the store where the shootings occurred. “He murdered two people in cold blood. He should be charged with murder.”

ADVANCE \r15Another opinion was far more widespread, repeated again and again on the stoops and steps of the row  houses  that  line  the  working-


A fatal shooting

revives memories of

the Goetz case.

	class street. Mr. Boone was right to do what he did, residents said. And if they had been in his shoes, they would have done the same.

ADVANCE \r15“Those little punks got what they deserved,” said Ellis Lowry, who said he has lived in the neighborhood for 30 years and has watched it deteriorate before his eyes. “I’d have done the same thing. I work all damn week and you want to take my money? I would have done the same thing.”

ADVANCE \r15A father of four who would not give his name said: “I’m sad these kids are dead, but he's supposed to protect himself.  I can't afford to have one of these hoodlums come along and take my money. I'm a law-abiding citizen, but I'm considering getting a gun.”

ADVANCE \r15Shootings are common in the area, he said. There have been several in front of the store, at a park across the street, in a vacant lot on the corner.


Mixed Emotions
ADVANCE \r15His wife sat beside him on the steps of their building and struggled with mixed emotions. “I grew up here,” she said of the block. “Now that the element has changed, I want to move. But I don't want to be chased out of my own home.”
	ADVANCE \r15Still, her husband said, “I’d rather move out than be carried out.”

ADVANCE \r15During the course of the day, reporters stood in front of the three-story building where Mr. Boone lives, waiting for him to return home. Neighbors said the television news trucks and photographers provided a road map to where he lived, and they were concerned. They feared that because Mr. Boone had fought back, he might now be in more danger than ever before.

ADVANCE \r15One young man, who said he was a friend of the two shooting victims, just about said as much. “He can’t come on these streets no more,” he said without elaborating.

ADVANCE \r15Mr. Lowry sat on his steps, sipping a soda, and worried for his friend. "I would have to get away from here because most of the boys know him," he said. "There might be revenge. You know what I mean?"
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Son Says Slaying Were Only Option



Menendez Brother Testifies 


That He Believed Parents 


Planned to Kill Him

	

Special to the New York Times

ADVANCE \r15LOS ANGELES, Sept. 18 - His father controlled his every move, the defendant testified this week, from the girlfriends he dated to the college he attended. But on Aug. 20, 1989, Lyle Menendez said, he took control for himself and, with his younger brother, shotgunned his parents to death.

ADVANCE \r15After four days on the witness stand in the murder trial that has been under way here for two months, Mr. Menendez finally told jurors why he felt he had no choice but to kill his parents. His testimony, at times tearful and at times matter-of-fact, had been preceded by relatives, coaches and teachers who described the Menendez household as terrifying and abusive, run like a corporation by a tyrannical father.

ADVANCE \r15Lyle, 25, and Erik, 22, could be sentenced to death if convicted of first-degree murder in the killings of their parents, Jose Menendez, 45, an entertainment executive, and Kitty Menendez, 47. The prosecution charges that the sons killed their parents for the family fortune, valued at $14 million.
	
Confrontation at Home
ADVANCE \r15But on Friday, Lyle testified that he and his brother had been convinced that their parents were plotting to kill them after Lyle confronted his father about sexually abusing Erik for 12 years.

ADVANCE \r15Friday's testimony went to the heart of the brothers' assertion that they killed in self-defense and it gave jurors a detailed account of the shootings in the family's home in Beverly Hills.

ADVANCE \r15To satisfy the legal requirement of self-defense, the brothers must show that they believed they were under threat of imminent harm when they fired the nearly 15 blasts from their 12-gauge shotguns. The killings took place in the family room, with the television on, which did not seem to suggest that the brothers were about to be killed. But on Friday, Lyle told of a harrowing, emotional five days that culminated with the parents' retreat to the family room, where, the brothers thought, their parents were getting ready to kill them.

ADVANCE \r15Lyle's testimony portrayed two tormented  young  men  who  feared
	for their lives after years of physical and emotional abuse. For Lyle, the killings were perhaps the only thing he ever did without first getting permission from his father.


Chain of Events
ADVANCE \r15Imitating his father's menacing tone, Lyle Menendez described the response he got when he confronted his father about the abuse on Aug. 17, 1989: “You listen to me,” Lyle Menendez recalled his father saying. “What I do with my son is none of your business. I warn you, don't throw your life away.”

ADVANCE \r15Lyle Menendez said he had nevertheless threatened to expose the abuse. “I don’t think anybody had ever spoken to him like that in his whole life,” Lyle Menendez told the two juries, one for each defendant. “He said, ‘We all make choices in life, son. Erik made his. You've made yours,’ and he looked at me and he got up to leave. I felt we were in danger. I felt he had no choice but that he would kill us, that he would get rid of us in some way because he thought I was going to ruin him.”
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	ADVANCE \r15Jose Menendez’s angry words five days before the killings were the first in a chain of events that threw the brothers into a vortex of fear, Lyle said. When the family went fishing in the Pacific Ocean on the day before the killings, Lyle testified, the brothers thought they would be thrown to the sharks. When they returned home after a late-night outing to find all the doors locked, they were again alarmed, he said. And when Kitty Menendez told Erik that if Lyle “had just kept his mouth shut, things might have worked out in this family,” the brothers were convinced the decision to kill them had been made, Lyle testified.

ADVANCE \r15“She was giving away something that was going to happen,” Lyle said.  “Something was planned. She hadn’t given away how or when, but that they had made the decision.”


Chaos in Family Room
ADVANCE \r15On the final day, Lyle said he tried to make amends with his parents, making small talk as they watched tennis on television. His father rebuffed him. “It was sort of unbearable not to have them say anything at all,” Lyle testified. “I was just feeling like a ghost, like we were already dead.”
	ADVANCE \r15A series of events that day convinced Lyle that time was running out. When the parents went into the family room and closed the room behind them, the brothers got their guns, loaded them and “sprinted to the room hoping to get there when they were not expecting us,” he said.

ADVANCE \r15“My brother got there first and we just burst through the doors and I just started firing,” Lyle testified. In the dim light, he saw his father standing and he fired directly at him, hitting him in the back of the head. His brother had also begun firing at both parents.

ADVANCE \r15Lyle ran out of ammunition and went outside to get more. “You reloaded?” his lawyer, Jill Lansing, asked.

ADVANCE \r15“Yes,” he said, his voice trembling.

ADVANCE \r15“And what did you do after you reloaded?” Ms. Lansing asked.

ADVANCE \r15Lyle paused, sighed heavily and rolled his head in apparent anguish. ADVANCE \r15“I ran around and shot my mom,” he said, tears rolling down his cheeks.

ADVANCE \r15Ms. Lansing: “Where did you shoot her?”

ADVANCE \r15“I switched over and I shot her close,” Lyle said, crying.

ADVANCE \r15“Was that the last shot that was fired?”

“Yes.”
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Brain Scan Deemed


Admissible at Trial






Guilty Plea Follows Insanity Defense Ruling



By Cerisse Anderson
	ADVANCE \r15A RETIRED advertising executive pleaded guilty yesterday to the reduced charge of manslaughter for strangling his wife.  The plea bargain was arranged after a State Supreme Court justice ruled that brain scans and skin response tests would be admissible at his trial in support of an insanity defense.

ADVANCE \r15The decision will be published tomorrow.

ADVANCE \r15After Acting Justice Richard D. Carruthers announced his ruling from the bench on Oct. 8 in what is believed to be the first acceptance by a trial court of the results of positron emission tomography (PET) scanning in the nation, Manhattan District Attorney Robert M. Morgenthau's office agreed to negotiate a plea rather than to go to trial this week in People v. Herbert Weinstein.

ADVANCE \r15Justice Carruthers allowed Mr. Weinstein to remain free on $ 100,000 bail pending his sentencing Nov. 30 and said yesterday that the proposed 7-to-21-year prison term negotiated for the plea was acceptable.  Mr. Weinstein had faced up to 25 years to life in prison if he had been convicted of the original charge, second-degree murder.

ADVANCE \r15Mr. Weinstein's lawyers, Diarmuid White and Herald Price Fahringer, had intended to offer evidence at trial obtained from advanced neurological tests to show that their client suffered from organic brain defects that reduced his ability to make proper judgments when faced with a stressful situation, i.e., when his wife allegedly scratched his face during an argument on Jan. 7, 1991.
	
	ADVANCE \r15Mr. Weinstein, then a 65-year-old retired advertising executive, told police he strangled his wife after she insulted him and scratched him during a fight.  He then threw her body out the couple’s 12th floor apartment window at 220 East 72nd Street in Manhattan in an attempt to make her death appear to be a suicide.

ADVANCE \r15After his indictment, PET scans of Mr. Weinstein's brain were performed at the University of Pennsylvania and at North Shore University Hospital-Cornell Medical Center in Manhasset.

ADVANCE \r15A PET scan presents a graphic representation of a brain’s functioning as opposed to its structure, which can be portrayed in sophisticated radiological procedures such as computerized axial tomography (a CAT scan) or magnetic resonance imaging (MRI).

ADVANCE \r15An MRI scan had detected an arachnoid cyst in Mr. Weinstein’s frontal left lobe of his brain, and a PET scan had shown reduced brain function in and around the cyst.  Mr. Weinstein's lawyers also sought to use the results of skin conductance response (SCR) tests, conducted at the University of Iowa Hospital, to indicate the presence of lesions in the frontal lobes of Mr. Weinstein's brain.

ADVANCE \r15Justice Carruthers noted that psychiatric and neurological experts agree that the frontal lobes of the brain control the ability to reason and plan, and damage to the frontal lobes can adversely affect a person's reasoning capabilities.
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	ADVANCE \r15In response to the district attorney's motion to exclude the PET and SCR evidence on the grounds that the technology had not been shown to be sufficiently reliable as diagnostic tools, the judge conducted an extensive hearing on the acceptance of the techniques in the scientific community.

Related to Diagnosis
ADVANCE \r15He concluded that because the evidence was being offered in support of Mr. Weinstein's defense that he was not responsible for his actions due to mental disease or defect, that Criminal Procedure Law § 60.55 (1), “which applies only to insanity defense cases, requires the admission of evidence directly relating to the diagnosis of mental disease or defect that might otherwise be properly excluded under the Frye test.”

ADVANCE \r15The law requires that a psychiatrist or licensed psychologist be permitted “to make any explanation reasonably serving to clarify his diagnosis and opinion,” Justice Carruthers noted.

ADVANCE \r15Thus, whereas the Frye test, named for a 1923 ruling, would require a judicial determination that the proposed scientific principle or discovery must be “sufficiently established to have gained general acceptance in the particular field in which it belongs,” the judge said New York's law “loosens only the restrictions that might otherwise be placed upon a psychiatric expert's ability at trial to provide a reasonable explanation for his or her diagnosis and opinion about a defendant's mental state.”
	
	ADVANCE \r15As applied to Mr. Weinstein, he said the admissibility of the PET and SCR tests “depends upon whether it would be reasonable for the psychiatrist to consider these results with other available information in forming a diagnosis that Weinstein’s cognitive ability was so impaired at the time he allegedly killed his wife that he was not responsible for his conduct.”

ADVANCE \r15Justice Carruthers also stated what theories he would not allow to be mentioned in trial testimony because they had not been generally accepted as valid by psychiatric and neurologic experts, including a theory that arachnoid cysts directly cause violence or that reduced levels of metabolism in the frontal lobes of the brain directly cause violence.

ADVANCE \r15Mr. White said yesterday that the judge's ruling on PET scans was the first which would have accepted such evidence at trial to support an insanity defense.  He noted that some California courts had previously accepted PET scan evidence for consideration in the sentencing phase of death penalty cases.


ADVANCE \r15Mr. White and Mr. Fahringer are members of Lipsitz, Green, Fahringer, Roll, Salisbury & Cambria.  Assistant District Attorney Zachary Weiss handled the prosecution's case.
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Milwaukee Jury Says


Dahmer Was Sane

	

By Dirk Johnson

Special to The New York Times

ADVANCE \r15MILWAUKEE, Feb. 15 - Jeffrey L. Dahmer, the serial killer who claimed that sickness drove him to murder and dismember 15 men and boys, was found to be sane by a jury here today.

ADVANCE \r15After two weeks of testimony, the jury rejected arguments by Mr. Dahmer’s defense lawyer, Gerald Boyle, that he could not control himself.  

ADVANCE \r15The verdicts, returned late this afternoon in Milwaukee County Circuit Court, mean that Mr. Dahmer will be given 15 consecutive life terms in prison when he is sentenced on Monday.

ADVANCE \r15Mr. Dahmer, who has confessed to all 15 killings in his indictment and to two others as well, had pleaded guilty but insane. Had the jury found him insane, he would have been sentenced to a mental institution from which he could have petitioned for release every six months.

ADVANCE \r15The jurors were instructed to base their ruling on two questions: Did Jeffrey Dahmer suffer from mental illness? And if so, did he have “the capacity to appreciate the wrongfulness” of his conduct or “the ability to conform” to law?
	ADVANCE \r15Two of the 12 jurors said that Mr. Dahmer was in fact insane, but to reach a finding of insanity under state law, 10 jurors were required.

ADVANCE \r15As the verdicts were read, Mr. Dahmer leaned back in a swivel chair, motionless. Relatives of some of the victims sat across the aisle from Mr. Dahmer's parents, gasping, sobbing and embracing one another.


‘Killing Machine’
ADVANCE \r15In closing arguments on Friday, the defense lawyer called Mr. Dahmer a “steamrolling killing machine” who could not control his compulsion to murder. “His willpower was gone,” said Mr. Boyle. “He was so impaired, as he went along this killing spree, that he could not stop. He was a runaway train on a track of madness, picking up steam all the time, on and on and on.”

ADVANCE \r15In his rebuttal, the prosecutor described Mr. Dahmer as a cool, calculating killer who cleverly covered his tracks. "He's fooled a lot of people," said District Attorney E. Michael McCann. “Please, please don't let him fool you.”

ADVANCE \r15If Mr. Dahmer had taken the stand, his lawyer  said, “the percep-
	tion of him as a human being” would “displace this concept of him being a monster.”

ADVANCE \r15But the defendant chose not to testify. “I don't think he could have handled it,” Mr. Boyle said.

ADVANCE \r15The prosecution held photographs of each of the victims, urging the jury to remember their suffering. Relatives of the victims wept in the courtroom, and some were led away.


‘He Knew What He Was Doing’
ADVANCE \r15“He knew what he was doing,” said Donald Bradehoft, a 33-year-old hotel porter, whose brother was identified as one of Mr. Dahmer’s victims. Pinned to his shirt was a photograph of his 25-year-old brother Joseph, whose body was found in Mr. Dahmer’s apartment in July. “Dahmer took our loved ones,” Mr. Bradehoft said. “He should pay for it -- in prison, not a hospital.”

ADVANCE \r15Before the verdict was read, relatives of the victims held hands and prayed quietly. Afterward, they lauded the work of the jury. Theresa Smith, whose brother, Albert, was among the victims, said the verdict "brought back the faith I lost in the justice system." Mr. Dahmer sat impassively during most of the trial,
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	wearing a dark suit and looking a bit whiskered and weary. After the lunch recess on Friday, he walked into the courtroom with a copy of the tabloid newspaper Weekly World News that bore a headline saying he had eaten his cellmate at the jail here. The paper's masthead had been replaced with that of The Milwaukee Journal.

ADVANCE \r15“It's amazing what they come up with,” Mr. Dahmer said, as he handed the newspaper to Carol Boyle, a sister-in-law of the defense lawyer.


A serial killer 

faces 15 life

sentences.

ADVANCE \r15The testimony included discussion of cannibalism, mutilation and sex with corpses. It was revealed that Mr. Dahmer had used a condom while having sex with some of the bodies. The prosecutor cited his desire to avoid sexually transmitted disease as evidence of his sanity.
	ADVANCE \r15Some television and radio stations carried the testimony uncensored. But the trial, with its strong doses of absurd and disgusting elements, put the local news media in an awkward position.

ADVANCE \r15“We had a tightrope to walk,” said Steve Hannah, the managing editor of The Milwaukee Journal. “On the one hand, we didn't want to assault our readers with gratuitous details. On the other hand, we wanted our readers to appreciate the thrust of the defendant's case that Jeffrey Dahmer is crazy -- that what he did was so bizarre, so heinous, that he must be nuts.”

ADVANCE \r15Mr. Dahmer's ability to elude police  capture,   even  after  officers watched a dazed, naked and bleeding  14-year-old  boy  run  from  Mr.  Dahmer's  apartment,  has enraged many gay activists and members of minorities in Milwaukee. They said the police conduct illustrated a lack of concern for the safety of homosexuals. The boy later died, and the officers were dismissed from the force.
	ADVANCE \r15In response, Mayor John O. Norquist named a commission to investigate police conduct. The panel said it found instances in which the police had often ignored complaints by homosexuals and minorities.

ADVANCE \r15“Many witnesses perceive that they or their group are singled out routinely for mistreatment and selective enforcement,” said the Rev. Albert J. DiUlio, president of Marquette University, who headed the investigation. “That these perceptions bear considerable truth and reality seems beyond question.” 


ADVANCE \d198
ATTEMPT AND PREPARATION
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Preparing to Commit Crime Can Be a Crime, Court Rules
	

By James Dao

Special to the New York Times

ALBANY, Feb. 16 - New York State's highest court ruled today that a man could be convicted of attempting to possess drugs even after refusing to buy cocaine that he believed to be of poor quality.

ADVANCE \r15The 4-2 ruling by the Court of Appeals addresses a question routinely considered by prosecutors, defense lawyers and law students: When does a person cross the line from merely preparing to commit a crime to actually committing it?

ADVANCE \r15“In New York, the rule is: Have we gone beyond preparation until we have gotten ‘dangerously close’ to completing a crime?” said Mark Dwyer, chief of the appeals division of the Manhattan District Attorney's office. “This helps define when conduct can be deemed to have gone that far.”


Wiretap Evidence
ADVANCE \r15The ruling is based on a case in which a Bronx man, Andre Acosta, was overheard on police wiretaps negotiating to have several kilograms of cocaine delivered to his apartment on March 21, 1988.

ADVANCE \r15According to police investigators, a man drove up to Mr.  Acosta’s apartment building shortly after the phone conversation and went into the building carrying a black-and-white plastic bag. The in-
	
A drug conviction

is upheld even

though a purchase

was not made.

vestigators concluded the bag was heavy because its handles were taut.


Inferior ‘Tickets’
ADVANCE \r15Fifteen minutes later, the man left the building carrying the same bag, which to the investigators appeared just as heavy as before. Seven minutes later, the investigators overheard Mr. Acosta complaining over the telephone that the drugs were not good.

ADVANCE \r15“Those tickets,” Mr. Acosta said, “were no good,” using what the police said was a code word for cocaine. “They weren't good for the game.”

ADVANCE \r15A jury convicted Mr. Acosta of attempted criminal possession of a controlled substance and conspiracy to possess a controlled substance. He was sentenced to 25 years to life in prison.

ADVANCE \r15In December 1991, in a divided opinion, the Appellate Division of State Supreme Court overturned the attempted possession conviction on two grounds. First, it said there may not have been sufficient evidence demonstrating that the cocaine actually reached Mr. Acosta’s apartment, because police officers did not witness the event and did not confiscate the bag of drugs.
	ADVANCE \r15Second, even if the cocaine had reached the apartment, that Mr. Acosta rejected it meant he had not committed a crime, the court majority ruled.

ADVANCE \r15In today’s ruling, the Court of Appeals reinstated the conviction, saying that “a rational jury” could have decided from the evidence that Mr. Acosta “examined cocaine, but rejected it because he was dissatisfied with the quality.”

ADVANCE \r15The Court of Appeals also rejected the Appellate Division argument that Mr. Acosta had not committed a crime because he had rejected the cocaine. The high court said that Mr. Acosta still intended to buy cocaine because he was overheard on subsequent wiretaps negotiating for a new shipment.

ADVANCE \r15“There must be an abandonment of the overall criminal enterprise, which on this record plainly was not the case,” wrote Associate Judge Judith S. Kaye for the court majority.

In a dissenting opinion, Associate Judge George Bundy Smith wrote that the main evidence against Mr. Acosta, taped telephone conversations, did not show that he came "dangerously close" to possessing drugs. 

ADVANCE \r15The case will now be returned to the Appellate Division, which will review whether the jury came to the correct conclusion in convicting Mr. Acosta.  
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Outside Counsel


Attempting the Unintended:

Analyzing the Scope of Criminal Attempt Laws

By Audrey Rogers
	THE NEW YORK Court of Appeals recently decided in  People v. Fullan [FN1] that attempted kidnapping in the first degree is a cognizable crime. In so doing it added to a series of recent cases on the scope of attempt laws and rectified a misunderstanding by some appellate courts as to when one may attempt a crime that has unintentional elements. 

ADVANCE \r15New York's attempt statute states that, '”A person is guilty of attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.” [FN2] In construing this statutory language, the Court of Appeals in  People v. Bracey, [FN3] stressed that the theory behind attempt laws is to punish those whose conduct, although terminated before a crime could be accomplished, exhibited a sufficient risk of harm as to warrant punishment. Accordingly, the  Bracey  court noted that, “it must first be established that defendant acted with a specific intent; that is, that he intended to commit a specific crime ...” [FN4] 

 Based on this rationale, the New York courts have ruled uniformly that one cannot attempt to commit crimes that are based solely on causing an unintended result, such as reckless manslaughter, because one cannot logically intend the unintended. [FN5]

ADVANCE \r15Although one cannot attempt to commit wholly unintentional crimes, a more difficult scenario exists with crimes that have both intentional and uninten-


Audrey Rogers  is an associate professor at Pace University School of Law. 
	
	tional, or strict liability, elements. In a series of cases, the Court of Appeals has addressed the feasibility of attempting crimes of this nature.

ADVANCE \r15In the first of these cases,  People v. Campbell, [FN6] the defendant was convicted of attempted assault in the second degree when two police officers were injured while placing the defendant under arrest. [FN7] Under Penal Law §120.05(3) a person is guilty of assault in the second degree when, “with the intent to prevent a ... police officer ... from performing a lawful duty, he causes physical injury to such ... officer.” [FN8]

ADVANCE \r15Defendant appealed, contending that attempted assault in the second degree was not a cognizable crime because the injury element in the assault statute was unintentional. The Court of Appeals agreed, reasoning that although the underlying offense contained an intent element -- the intent to prevent an officer from performing his duties -- the gravamen of the assault offense was the unintentional injury. [FN9] The court drew an analogy to the legal impossibility of attempting to commit crimes which rest solely on causing unintended results, and reversed the conviction. [FN10]

ADVANCE \r15Further developing the analysis set forth in  Campbell , in 1990 the Court of Appeals decided in  People v. Coleman , [FN11] that one could attempt the crime of promoting prostitution in the second degree, because the strict liability component in the statute attached only to an attendant circumstance. This offense requires that a person, “'knowingly ...
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	advances or profits from prostitution of a person less than sixteen years old.” [FN12]

ADVANCE \r15In  Coleman,  the defendant approached a 24-year-old undercover officer and encouraged her to engage in prostitution, believing she was a 15-year-old runaway. Convicted of attempted promoting of prostitution in the second degree, [FN13] the defendant argued on appeal that, based on Campbell,  since the age element in the prostitution statute was one of strict liability, the offense could not be an attempt crime. [FN14]

ADVANCE \r15In rejecting the defendant’s contention, the Court reasoned that the essence of the prostitution offense was the promoting of prostitution, which had an intent element worded as “knowingly.” It explained that the strict liability component of the offense -- the age of the victim -- “attached not to the proscribed result of the criminal conduct, the promoting of prostitution, but to an aggravating circumstance” [FN15] The Court ruled that this difference made the case distinguishable from  Campbell  where “there was a congruence between the strict liability element and the proscribed result.” [FN16]

ADVANCE \r15The Court of Appeals again stressed  Campbell’s  limited scope in  People v. Saunders, [FN17] where the defendant argued that there was no such crime as attempted weapons possession because the underlying offense was one of strict liability. In rejecting the defendant’s contention, the Court noted that a defendant may logically attempt to possess a weapon because, even though for policy reasons the weapons offense is one of strict liability, the “corpus delicti of weapons possession ... is the voluntary, aware act of the possession of a weapon.” [FN18] The Court specifically distinguished  Campbell  on the basis that its analysis there pertained to “result-based” crimes. [FN19]


‘People v. Miller’
ADVANCE \r15A new twist presented itself to the Court of Appeals in  People v. Miller  where the defendant contended that the crime for which he was convicted, attempted robbery in the first degree, was not a cognizable offense because, as in Campbell, its result element was unintentional . [FN20] Under Penal 
	
	Law §160.15(1), a person is guilty of robbery in the first degree when he '”forcibly steals property and ... he ... [c]auses serious injury to any person who is not a participant in the crime.” [FN21] The crime thus contains an intentional component -- the forcible stealing, and a strict liability or unintentional result element -- the causing of serious  physical injury. In Miller , the defendant allegedly took part in a failed robbery that left its intended victim dead. The appellate division, relying on  Campbell , reversed the defendant's conviction on the grounds that one cannot attempt the crime of robbery in the first degree because its result is unintentional. [FN22]

ADVANCE \r15In reversing the lower court, the  Miller  Court refined its earlier reasoning on the feasibility of attempting offenses that hold a person strictly liable for causing unintended injuries. Adopting the reasoning it employed in Coleman,  which dealt with strict liability as to attendant circumstances, the Court   looked to the core of the offense to determine whether it may be an attempt crime. It reasoned that the core of the robbery offense was the forcible taking of property, which has a culpable mental state of the intent to permanently deprive the owner of the property.

ADVANCE \r15Examining the structure of the robbery statutes, the Court deemed the unintentional injury element an aggravating factor that elevated the robbery to the first degree. Accordingly, the Court ruled that “[b]ecause strict liability attaches to an aggravating circumstance rather than the proscribed result,” attempted robbery in the first degree is a cognizable offense. [FN23] In distinguishing  Campbell, the Court noted that -- unlike second-degree assault, where the core of the crime is the unintentional injury -- the root of the robbery statute is the forcible taking of property, an intent element, so that the offense may be considered an attempt crime. [FN24]


Kidnapping Cases
ADVANCE \r15The recent  Fullan  decision -- which is the Court of Appeals’ latest pronouncement on the issue of at-tempting crimes that have unintentional components -- was prompted by a number of lower court  rulings that  had  misapplied  the  Campbell  line  of  cases
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	to the crime of kidnapping in the first degree. This misuse was due partly to timing and partly to inexact language by the Court of Appeals.

ADVANCE \r15In the first case,  People v. Esquilin , the Appellate Division, Second Department, ruled that attempted kidnapping in the first degree is not a cognizable crime. [FN25] Under N.Y. Penal Law §135.25(3), a person is guilty of kidnapping in the first degree when he “abducts another person and when ... [t]he person abducted dies during the abduction.” [FN26] The Esquilin and Fullan cases arose out of the same set of facts in which defendants, Adolfo Esquilin and another individual, were hired by Daniel Fullan to “get rid of” Alpert, a business associate of Fullan. [FN27] The scheme went awry when Alpert resisted the efforts to kidnap him and was killed in the process. Defendants Esquilin and Fullan were tried together and each was convicted of a number of homicide counts as well as a count of attempted kidnapping in the first degree.

ADVANCE \r15Esquilin appealed his conviction separately from Fullan, and in 1990 the appellate division reversed the conviction of attempted kidnapping in the first degree. The court stated that kidnapping in the first degree has two components; the intentional abduction and the unintended death. Relying on Campbell , the court reasoned that “the gravamen of this charge is not the abduction but, rather, the unintended death.” [FN28] Therefore one cannot attempt to commit first-degree kidnapping if the result includes an unintended death coupled with an unsuccessful abduction, which excludes the kidnapping element of the crime.

ADVANCE \r15Following  Esquilin , the Fourth Department ruled in  People v. Nichols ,  [FN29] that attempted kidnapping in the first degree is not a cognizable crime because kidnapping is a strict liability crime with respect to the death caused. After  Esquilin , but before defendant Fullan's appeal was reviewed by the appellate division, the Court of Appeals decided  People v. Miller.

ADVANCE \r15Nevertheless, the Second Department reversed Fullan's conviction without any reference to  Miller. Leave to appeal was granted and the Court of Appeals decided  on  Feb. 18, 1999, in  a  unanimous decision, that attempted kidnapping in the first degree was a cognizable offense. [FN30]
	
	ADVANCE \r15The Fullan Court examined the scheme of the kidnapping statute and ruled that it parallels the structure of the robbery statute examined in Miller . Like Miller, where the Court ruled that the gravamen of robbery was the forcible taking, the Fullan Court determined that the core of the kidnapping statute is the abduction of another person. [FN31] Since the abduction must be done intentionally, the crime may be attempted. [FN32] The Fullan  Court stated that the unintended death of the victim, which elevates the abduction to first-degree kidnapping was an aggravating circumstance, and thus not a bar to an attempt charge.


Analysis
ADVANCE \r15By its rulings from  Campbell  through  Fullan , the Court of Appeals has set forth sound principles to govern an intricate, and rarely deliberated, area of attempt law -- the mens rea requirement for attempting multi-element crimes. First, the intent necessary for attempts does not extend to the attendant circumstances of the underlying crime. Through its holding in  Coleman , the court ruled that one may attempt a crime notwithstanding a lack of intent as to the crime's attendant circumstances.

ADVANCE \r15While  Coleman  addressed age as an attendant circumstance in a prostitution offense, its reasoning should apply to other attendant circumstances, such as whether a building was a dwelling in burglary offenses or whether a controlled substance was of a certain weight for possession or sale in drug offenses. Thus, the attempt to commit such crimes must be cognizable, as long as the defendant intended the prohibited activity, regardless of the lack of mens rea as to the attendant circumstances.

ADVANCE \r15Second, the Court of Appeals refined the analysis of when crimes with unintended results may be coupled with attempt culpability. The Court has demonstrated that merely identifying an unintended result element in a crime does not end the inquiry. One must determine whether the result element embodies  the essence  of the  crime, or  whether  it merely elevates the severity of the offense. Only in the former will an attempt be considered a legal impossibility.
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	ADVANCE \r15The Court proffered critical criteria for making this assessment: an examination of the statutory structure of the offense to see what is being prohibited. Thus, in the assault statutes, it is the causing of physical injury that constitutes the core of the offense; whereas, in the kidnapping and robbery statutes it is the abduction and the forcible taking, respectively, that are prohibited.

ADVANCE \r15Similarly, crimes such as burglary in the first degree or arson in the first degree should be viewed as attemptable offenses, since the gravamen of those crimes are intentional acts, even though they may be elevated in severity through unintended results. The Court's analysis fits with the fundamental rationale of attempt culpability. Those who intend to abduct or rob exhibit a sufficient risk of harm to others that punishment is appropriate, even if they may be thwarted in their efforts to complete the culpable conduct.

ADVANCE \r15These cases have added significantly to the body of attempt law. However, the erroneous rulings by the lower courts that triggered the need for the Court of Appeals to grant leave to appeal in Fullan can, in some measure, be attributed to the Court's imprecise language on classifying the elements of an offense. The root of the problem may be traced to the first case, Campbell, where the Court articulated its rationale for reversing the defendant’s conviction. The Court noted that, “Essentially, an attempt to commit a crime consists of an intent to bring about the  result  which the particular law proscribes and, in addition, an act in furtherance of that intent.” [FN33] As support for its reasoning, the Campbell  Court cited La Fave and Scott's treatise on criminal law. [FN34] Yet, the treatise explains an attempt in terms of an “intent to do an act or to bring about certain consequences which would in law amount to a crime.” [FN35] The commentary does not focus on causing a particular result.

ADVANCE \r15Unfortunately, the inexact wording first used in  Campbell continues in the cases cited. For example, the Miller majority stated that “the only result proscribed by the robbery statue is the forcible taking of another's property.” [FN36] The dissent in Miller, 
	
	also noted that, “robbery in the first degree proscribes two results -- the stealing of property, and the causing of an injury.” [FN37] The same language is repeated by the Court in Fullan . [FN38]

ADVANCE \r15The difficulty is that robbery and kidnapping are not “result-oriented” crimes; they are crimes that proscribe conduct. [FN39] That the lower courts in  Esquilin, Nichols  and  Fullan  would focus on the unintentional result in the first-degree kidnapping statute is not surprising given the Court of Appeals’ overuse of the term “result.”

ADVANCE \r15The difference, while subtle, between intending to cause a result and intending to commit a completed crime is significant. Designation of conduct, result and attendant circumstance elements of crimes can have notable implications, as this series of cases amply demonstrates. [FN40] For example, the definition and scope of the mens rea terms contained in Penal Law §15.05 depends on whether one deems an element of a particular offense as a result, conduct, or attendant circumstance. [FN41]

ADVANCE \r15Thus, under §15.05 the term”'intentionally” is defined only as to results or conduct, while “knowingly” is defined only with respect to conduct or attendant circumstances. [FN42] Furthermore, designating a crime as result- oriented will demand a causation analysis in assessing culpability. Thus, proper classification of a crime's elements is crucial.

ADVANCE \r15Through the cases discussed, the Court of Appeals addressed an area where, as some commentators have noted “authority ... is lacking.” [FN43] It has set forth reasoned criteria for assessing the feasibility of attempting multi- element offenses. It is cautioned, however, to guard against loose terminology that may produce imprecise analysis of this complex area of attempt law.

FN1.  Fullan  92 NY2d, 690, 685 NYS2d 901 (1999).

FN2. NY Penal Law §110.00 (McKinney 1998).

FN3. 41 NY2d 296, 392 NYS2d 412 (1977).
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	FN4. Id. at 299-300, 392 NYS2d at 415.

FN5. See, e.g.,  People v. Martinez , 81 NY2d 810, 595 NYS2d 376  (1993) (no crime of attempted manslaughter);  People v. Acevedo , 32 NY2d 807, 345 NYS2d 555 (1973) (no attempted depraved heart murder);  People v. Hendrix, 56 AD2d 580, 391 NYS2d 186, aff’d on other grounds, 44 NY2d 658, 405 NYS2d 31 (1977) ( No attempted felony murder). 

FN6. 72 NY2d 602, 535 NYS2d 580 (1988).

FN7.  Campbell,  72 NY2d at 603, 535 NYS2d at 581. The facts indicate that the two officers suffered injuries when they arrested defendant on a variety of sex offenses. He was found not guilty of assault in the second degree. 

FN8. NY Penal Law §120.05(3) (McKinney 1998).

FN9. Id. at 606, 535 NYS2d at 584.

FN10. Id. at 607, 535 NYS at 585.

FN11. 74 NY2d 381, 547 NYS2d 814 (1989). 

FN12. Under NY Penal Law §230.30(2). (McKinney 1998), a person is guilty of prostitution in the second degree when he “knowingly ... [advances] or profits from prostitution of a person less than sixteen years old.” 

FN13. Since the defendant approached a woman who was 24, he could not be convicted of the completed crime of promoting prostitution in the second degree, and was thus charged with the attempt. 

FN14. 74 NY2d at 384, 547 NYS2d at 815. See NY Penal Law § 15.20(3) (McKinney 1998) (making the age of a child a strict liability element).

FN15. 74 NY2d at 385, 547 NYS2d at 816.

FN16. Id. 

FN17. 85 NY2d 339, 624 NYS2d 568 (1995). 

FN18. Id. at 341-42, 624 NYS2d at 570.

FN19. Id. at 343, 624 NYS2d at 571. 

FN20. 87 NY2d 211, 638 NYS2d 577 (1995).

FN21. NY Penal Law §160.15(1) (McKinney 1998). 

FN22. See  People v. Miller , 615 NYS2d 172 (4th Dep't 1994), rev’d 87 NY2d 211, 638 NYS2d 577 (1995).
	
	FN23. 87 NY2d at 218, 638 NYS2d at 582.

FN24. Id. 

FN25. 552 NYS2d 953 (2d Dep’t 1990). 

FN26. NY Penal Law §135.25(3) (McKinney 1998). 

FN27. 552 NYS2d 953 (2d Dep't 1990). 

FN28. Id.

FN29. 562 NYS2d 287 (4th Dep’t 1990). 

FN30. 92 NY2d 690, 685 NYS2d 901 (1991). 

FN31. Id.

FN.32. Id.

FN33. (Emphasis added)  Campbell , 72 NY2d at 605, 535 NYS2d at 580. 

FN34. Id. (citing 2 LaFave and Scott, Substantive Criminal Law @6.2, at 24.

FN35. 2 LaFave and Scott,  Substantive Criminal Law  @ 6.2. 

FN36.  Miller , 87 NY2d at 218, 638 NYS2d at 582.

FN37. Id. at 219, 638 NYS2d at 583 (Simons, J., dissenting). 

FN38.  Fullan , 92 NY2nd 690, 685 NYS2d 901 (1999).

FN39. Interesting, the Court's opinion in  Saunders, was based on the difference between result-oriented and conduct crimes. See notes 17-19 and accompanying text supra. 

FN40. See generally, Paul H. Robinson and Jane A. Grall,  Element Analysis in Defining Criminal Liability: The Model Penal Code and Beyond,  35 Stanford L.Rev. 681 (1983).

FN41. See NY Penal Law §15.05 (McKinney 1998).

FN42. Id.

FN43. LaFave & Scott,  Criminal Law  §6.2 (2d ed. 1986).
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Criminal Code Rewrite A Daunting Task

By Timothy P. O’neill 
	Gov. George W. Ryan recently appointed a 33-member Criminal Code Rewrite and Reform Commission. Calling the current Criminal Code “a crazy quilt patchwork of laws,” Ryan stated that the commission's goal would be to draft a code for the 21st century.

ADVANCE \r15It is a daunting task. The commission will need to juggle statutory language from Illinois' current code, ideas in the laws predating the code and, undoubtedly, the reforms brought about by the Model Penal Code. In addition, it will have to acknowledge more than century of Illinois case law explicating criminal law principles.

ADVANCE \r15Problems occur when the drafters of a new code refuse to acknowledge these difficulties. Let us look at just one problem area in the current code: the offense of “attempt.”  720 ILCS 5/8-4.

ADVANCE \r15Before the drafting of the Criminal Code of 1961, the Illinois law of criminal attempt was strongly influenced by the work of Oliver Wendell Holmes. In determining how far along a defendant's acts must be before he could be found guilty of the crime of attempt, Holmes adopted a very objective view. He held that regardless of subjective criminal intent, a defendant could not be guilty of criminal attempt unless an objective observer could conclude that the defendant's acts placed him in “dangerous proximity to success.” Hyde v. U.S.,  225 U.S. 347, 388 (Holmes, J., dissenting).

ADVANCE \r15Obviously, Holmes did not just stumble into this test. His emphasis on “objective” tests can be seen throughout his book "The Common Law," as well as in his “clear and present danger” test for the limits of free speech.

ADVANCE \r15When the drafters of the Model Penal Code considered criminal attempts, they moved 180 de-
	
	grees from the Holmes position. Unlike Holmes’ objective approach, the MPC takes a strongly subjectivist position. It declares quite simply that in criminal attempts, “The proper focus of attention is the actor’s disposition.” MPC, comment to section 5.01, at 298.

ADVANCE \r15The MPC’s “subjective” approach manifests itself in a variety of ways. First, the act does not have to be dangerously close to success; it must merely be a “substantial step.” An act is a “substantial step” if it merely “strongly corroborates” the fact that the actor is intending to commit the crime. Thus, the MPC “blows the whistle” on a defendant much faster than Justice Holmes would.

ADVANCE \r15The MPC emphasizes this by listing acts that it labels as being sufficient as a matter of law to be found to be “substantial steps.” MPC, section 5.01(2). These include acts such as lying in wait, searching for a victim, reconnoitering a planned crime scene -- acts that probably would not pass the Holmes “dangerous proximity” test.

ADVANCE \r15Thus, the MPC finds certain acts to be sufficient for a “criminal attempt” conviction that the Holmes test would never accept. Yet the MPC does include a “fail-safe” provision. It provides for an affirmative defense of “renunciation of criminal purpose” if the actor abandons his effort to commit the offense and his actions manifest a complete and voluntary renunciation of the criminal purpose.

ADVANCE \r15The MPC’s approach to criminal attempts thus should be seen as a complete subjective package. Its use of both “substantial step” and the affirmative defense of “renunciation” reflects a subjective, as opposed to Holmes' objective, view of the law. As such, the MPC criminalizes conduct earlier than the Holmes test, but allows the actor a way out if, sub-
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	jectively, he changes his mind.

ADVANCE \r15The Holmes test, on the other hand, waits longer before finding criminal liability for attempt, but once the actor reaches that objective point of “dangerous proximity,” there is no way out.

ADVANCE \r15The drafters of the Illinois Criminal Code of 1961 deserve credit for studying the MPC on criminal attempts. However, they did not understand that the MPC proposals were a complete dinner package. Unfortunately, they treated the MPC attempt statutes as a buffet line, taking some ideas, rejecting others, and causing enormous confusion.

ADVANCE \r15For example, the Illinois code adopted the MPC idea of a substantial step as the “actus reus” of a criminal attempt. Yet the committee comments did not appear to understand the major shift in ideology this change represented. 

ADVANCE \r15With no apparent appreciation of the sea change from an objectivist to a subjectivist approach, the comments blithely state that regardless of whether the “substantial step” or “dangerous proximity” test is used, "the courts still must make the determination based on the facts of each case." Committee comments to  section 5/8-4, Smith-Hurd 1993, at 437. This lack of awareness is further illustrated both by the legislature’s refusal to adopt the MPC statute giving examples of what constitutes a "substantial step" and its equally serious error in not recognizing the defense of “renunciation.” The legislature clearly did not understand the legal ramifications of switching to the MPC's “subjectivist” view of criminal attempt.
	
	ADVANCE \r15Not surprisingly, Illinois courts have had difficulty understanding the criminal attempt statute.

ADVANCE \r15Shortly after the state adopted the Criminal Code, the 2d District Appellate Court had to decide in People v. Pulach,  78 Ill.App.3d 356 (1966), whether an act constituted a “substantial step” under the statute. Ironically, the court spent most of its time discussing the Holmes proximity test. When the court finally discussed the term “substantial step,” it exhibited no knowledge either of the origin of this term or what either the MPC or the Illinois legislature may have been trying to accomplish.

ADVANCE \r15Indeed, even the Illinois Supreme Court has continued to mix discussions of “substantial step” with discussions of the Holmes proximity test. People v. Smith, 148 Ill.3d 454 (1992); People v. Terrell,  99 Ill.2d 427 (1984).

ADVANCE \r15And, just recently, it was disappointing to see a 4th District case tell us, “A substantial step should put the accused in a ‘dangerous proximity to success’ [cite omitted].” People v. Hawkins,  723 N.E.2d 1222 (2000).

ADVANCE \r15The opportunity to rewrite the Criminal Code is an exhilarating one. Yet the more we know of the possible pitfalls, the better we will be able to avoid them.


Criminal Procedure By Timothy P. O'Neill.

O'Neill is a professor of law at The John Marshall Law School in Chicago. He served from 1989 to 1999 as reporter to the Illinois Supreme Court Committee on Pattern Jury Instructions in Criminal Cases.
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Inmate With H.I.V. Who Bit


Guard Loses Appeal
	

By Joseph F. Sullivan

Special to The New York Times

TRENTON, Feb. 17 - An appeals court today upheld the attempted murder conviction of an H.I.V.-infected prisoner who bit a prison guard. The court said it did not matter whether the virus that causes AIDS can actually be transmitted by biting as long as the prisoner believed it could.

ADVANCE \r15The ruling by the Appellate Division of the Superior Court included part of the jury instruction given by the trial judge, John B. Mariano of Superior Court, who said, “Impossibility is not a defense to the charge of attempted murder.

ADVANCE \r15“That is because our law, our criminal statutes punish conduct based on state of mind,” Judge Mariano said. “It punishes purposeful actions regardless of whether the result can be accomplished.”

ADVANCE \r15Judge Mariano said this would be true “even if the result, which in this case would be death, was a scientific or factual impossibility.”

ADVANCE \r15The prisoner, Gregory Dean Smith, was serving five years for robbery in Camden County Jail in 1989 when the biting incident occurred. His resulting conviction added 25 years to his sentence, and he was sent to Trenton State Prison.
	
Ruling Called ‘AIDS Hysteria
ADVANCE \r15His lawyers, Ronald L. Kuby and William M. Kunstler of the Center for Constitutional Rights, said they would appeal today’s ruling to the New Jersey Supreme Court.

In a prepared statement the lawyers accused the appeals court of surrendering to “AIDS hysteria,” and said the ruling not only affects the prisoner, but “is a tragedy for the hundreds of thousands of H.I.V.-positive people who will continue to face irrational discrimination at the hands of the ignorant and fearful.”

ADVANCE \r15In his appeal, Mr. Smith, 30, said Judge Mariano erred by not asking the jury to decide whether a “reasonable person” would have concluded that Mr. Smith's actions constituted a serious murder attempt. The “reasonable person” test is part of the same statute under which Mr. Mariano instructed the jury, but the appeals court upheld his decision not to ask the jury to consider this test.

The appeals panel also cited cases since 1989 in which courts in Georgia, Texas and Indiana have upheld attempted murder charges against infected defendants who bit or spit at people with the intent of giving them the virus that causes 
	AIDS.


Confrontation in Hospital
ADVANCE \r15Mr. Smith, who was diagnosed as H.I.V.-positive in September 1988, was sent to the county jail on April 14, 1989. On June 11, after he fell in his cell, Mr. Smith was taken to Cooper Hospital in Camden for an examination. He was accompanied by two corrections officers, Albert Waddington and John Snow, who donned rubber gloves on being told the prisoner was infected was H.I.V.-positive.

ADVANCE \r15According to trial testimony, Mr. Smith became angry when hospital staff members refused to take an X-ray of his back. He scuffled with the officers as they tried to get him back in the patrol car for the return trip to jail.

ADVANCE \r15Both officers said their gloves came off during the struggle and that Mr. Smith bit Mr. Waddington on the hand, saying, “Now die, you pig! Die from what I have!”

ADVANCE \r15Mr. Smith denied biting anyone and said the officer’s injuries came from Mr. Smith's handcuffs. Mr. Waddington has been tested several times and has shown no signs of H.I.V. infection.
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